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CAPITAL PUNISHMENT. 


(It is known to the readers of this journal that we have uniformly advocated the abolition 
of capital punishment. But we kave been prompt to publish good articles on the other 
side; and such we consider the following from the National Intelligencer. Ep.] 


A tHorovucu knowledge of that portion of the law which ascer- 
tains the nature of every crime, and affixes to it adequate punish- 
ment, is of the first importance; and this knowledge is the more 
necessary to the inhabitants of free states, where the blessings of 
liberty are enjoyed as a matter of right, and no man can lose 
them except through the judgment of his peers. As the criminal 
law is of such importance, great should be the care and circum- 
spection in forming and enforcing it. In all well-ordered states 
there must be a gradation in punishment. Crimes of a light and 
insignificant nature are to be lightly punished; those of a more 
heinous and revolting character are to be severely visited. Mur- 
der has, in all ages and in all nations, not wholly immured within 
the trammels of barbarism, been looked upon as the greatest 
crime in the power of human malignity to commit. He that 
coolly, deliberately, and with malice aforethought, imbrues his 
hands in his brother’s blood, is justly esteemed a prodigy of base- 
ness—a shipwreck of depravity. Such a one is undeserving of 
life. He has put himself beyond the law; he has broken the 
original compact entered into between the law and himself; and, 
therefore, is unworthy of life. Accordingly, the criminal codes 
of all civilized nations have concurred in inflicting upon criminals 
of this character the punishment of death. The justice of their 
decision has not till lately been questioned. It has been reckoned 
wise and proper occasionally so to order punishments as to make 


an example of the punished—to suspend crime from the gibbet, 
Vou. Il. x. s. No. 9. 24 
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404 Capital Punishment. 


that the multitude may see, and, seeing, be penetrated with a 
conviction of its awful consequences. 

One of the humane objects of our law is to make man better; 
and it must be acknowledged that the criminal portion of it, 
which has been pruned of its redundancies, softened of its sever- 
ities, and enlarged when deficient, is well adapted to secure this 
desirable end. 

Impressions are never so vivid as when wrought into the mind 
through the intervention of something that engages the passions. 
It is then that reason retires to herself, sits pensive, and becomes 
susceptible of right impressions. A criminal, dangling from the 
gallows, is well calculated to excite a train of sober thought. He 
is a fresh promulgation of the law; he is an object for universal 
study ; all see him, and all see in him the fruit of unrestrained 
malignity. An occasional sight of such examples as this has a 
pervading and salutary tendency upon all orders of the state; 
the virtuous and law-loving citizen feels a thrill of gratitude for. 
that law which protects his life and the lives of those nearest his 
heart. The young are taught to recoil with instinctive horror at 
the prospect of so great a wickedness; and even the dark-spirited 
assassin pauses to think, before making the deadly plunge. 

This humane forethought, this tender consideration of human 
life evinced by the spirit of our law——which, by timely preven- 
tion, supersedes the necessity of punishment —has ever elicited 
the approbation of the wise and good. But a set of ‘men 
have lately arisen on the earth, who have found out that it is 
inhuman to take the life even of the blackest criminal —that the 
wretch who, after a life of infamy, at last arrives at the gibbet, is 
an object of too much mercy to receive the sentence of the law — 
that his crimes, so far from drawing upon him punishment, should 
constitute him an object of tenderest commiseration. True phi- 
lanthropy, I have been taught to think, consists in a desire to 
advance the happiness of others. Not so, say our soft-hearted 
newspaper moralists; the life of a poor God-fearing, law-abiding 
citizen, not distinguished at all in the criminal history of his 
country, is not an object worthy of our regard. Ohno,sir! You 
quite mistake our calling. We are commissioned of God to 
ameliorate the condition of the criminal—to take him out of the 
iron clutches of justice, and dismiss him rejoicing on his way. 
Would you know an object worthy the commiseration of a great 
and expanded soul? Iwill tell you. It is he who lurks in ambush 
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for the innocent, and buries his dagger in their bosoms when they 
least suspect him. He, ay he, can draw forth all the mighty 
stores of our philanthropy! 

It would be source of gratification, at least, to all good men, 
could these mawkish, soft-hearted, and softer-headed sentiment- 
alists be persuaded to keep their sentiment where it ought to be 
studiously ensconced—within their own craniums. We have 
little need of their philosophy. No, we have Moscs and the 
prophets. Let us hear them. We have the word of God, com- 
manding us to shed the blood of him who, with studied malice, 
robs his brother of life. ‘“ Whoso sheddeth man’s blood, by man. 
shall his blood be shed.” 

Crimes derive no additional turpitude from the municipal law. 
This character is derived from a higher, a holier souree—from 
the divine law. Now, it does seem not a little inconsistent to 
hear those who profess to make the Bible their only rule of 
faith and conduct, avowing and defending principles in direct 
opposition to its most sacred precepts. 

The advocates of the abolition of capital punishment seem to 
have lost sight of the whole end and design of all human punish- 
ments. Punishments were ordained, not for the mere purpose of 
inflicting pain by way of atonement or expiation for the offense 
committed, but to prevent future offenses of the same kind. When 
this can only be accomplished by making a fatal example of the 
criminal; when the death of an offender is the only means left of 
securing that protection which ought always to be afforded to the 
lives of others, then it becomes the duty of law, in tenderness to 
its peaceful servants, to administer the punishment of death. This 
much decried punishment is founded apon one of the strongest 
passions of the human heart —the instinct of self-preservation. 
Such is the love of living inseparable from man, such is the spirit 
of vitality woven into his very nature, that few men are to be 
found who will wantonly commit a crime that may cost so dear a 
price. “All that a man hath will he give for his life; wealth, 
reputation, and all else near and dear to him, are freely sacrificed 
for this most precious of all, a morsel of existence.” Hence our 
criminal code, wisely taking advantage of this passion of our 
nature, has ordained that death shall be the consequence of 
murder. . 

But if these observations are true of mankind generally, with 
how much more force are they applicable to that great mass of 
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human beings most prone to commit crime? There are many 
callous natures so dead to all sense, either of honor or shame, that 
fear is their only restraint, death their only punishment. Born to 
toil in the lowest quagmires of life, they care very little about 
being confined by the walls of a penitentiary, where they are 
clothed and fed and have all the comforts of life supplied them. 
Used to labor from their earliest infancy, the hardest labor is no 
punishment to them. To villains of this character a repeal of 
capital punishment would be a direct encouragement — an invita- 
tion by statute to come here and take shelter under the protecting 
folds of law. 

I assume it as a proposition which no wise man will dispute, 
that a people should never presume to pull down existing institu- 
tions unless under a conviction amounting as near as may be to 
a moral certainty, that those they are about to erect on their 
ruins will better answer the wants of society.— If the punishment 
of death for crimes of the highest grade is abolished, what other 
is to be substituted in its place? What punishment can be 
substituted so fitted to afford protection to the innocent and justice 
to the guilty ? Will imprisonment for life do this ?— Are questions 
propounded for the serious consideration of every thinking being. 

It is perfectly plain, if governments punish at all, they ought to 
punish enough. All pains and penalties are pure, unmixed evils, 
and ought never to be inflicted by law, unless accompanied with 
a certainty of achieving some good. Now, every punishment 
which fails either to reform the criminal or to deter others by 
making an example of him, is little else than legal cruelty, and 
ought to be avoided. Death for murder in the first degree is the 
only proper punishment that bears any sort of proportion to the 
offense ; it is the only punishment capable of exercising an influ- 
ence upon all orders of the community, and therefore is the only 
proper one to be inflicted. 

But, notwithstanding all this, the truthfulness of which has 
hitherto been acknowledged and practiced upon by all civilized. 
nations, some men are to be found who are willing and ready to 
exclaim in lengthened periods against their cruelty and injustice. 
Nothing so forcibly evinces a decline of morals in a state, as the 
desire of every man in it to set up the passions of his own evil 
heart as his rule of action, and habitually to obey the dictates of 
such monitors, under a firm persuasion all the while that he is in 
the road of virtue. 
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It is an observation of that profound historian and philosopher, 
Tacitus, that moral philosophy is never so much cultivated, never 
so highly praised, as when the manners are in a state of degen- 
eracy. Of the truth of this, the Roman Empire is a standing 
proof. In the happiest days of the republic, when public and 
private virtue were at their hight, moral philosophy and moral 
philosophers were little attended to; but when Asiatic luxury had 
crept in and poisoned all orders of the state; when virtue had 
everything to fear and vice triumphed at large; when it had 
become the policy of a line of despots to restrain every noble 
action and suppress every manly thought, rhetoricians and mor- 
alists flourished in full vigor. The times were then propitious to 
the corruptors of youth, who, under color of moral instruction, 
infused their venom into the infant’s heart. These moralists are 
not confined to the age of Tacitus; they are of all time, and can 
only breathe in a tainted atmosphere. We have them (though for 
the honor of our old commonwealth it is to be hoped they are 
few) in Virginia. Men whose doctrines would lead to an untieing 
of every moral obligation ; who would unbridle the dagger of the 
assassin ; who would give fresh impetus to all the malignity of 
the human heart; and who would turn loose among us the 
murderer, unshackled by law. 

I beg pardon, Messrs. Editors, for having so long wearied your 
attention, to the exclusion I fear of more agreeable and instructive 


matter. L. 
Columbian Grove ( Va.), July 28, 1849. 
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COURT OF COMMON PLEAS, SANDUSKY COUNTY, OHIO. 


Jacos Sraner v. Lewis E. Strom. | 

CERTIORARI TO REVERSE A JUDGMENT OF A JUSTICE OF THE PEACE, MARCH TERM, 1850, 

[As to jurisdiction of justices to enter judgment upon cognovit, or judgment notes, by 
confession, without personal appearance of the defendant. | 

The transcript from the justice’s docket, showed that the suit was 
brought on a note of hand, given by the defendant, for $17 02, 
accompanying which was a power of attorney, authorizing any one 
to appear before the justice and confess a judgment against the 
maker for the amount due in favor of the plaintiff. By virtue of 
this authority, Ypsilanti A. Smith appeared and confessed a iudg- 
ment ;— to reverse which this certiorari was brought. 
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C. K. Warson and Joun L. Green, for plaintiff, in certiorari. 
B. J. Barrzert, for defendant. 


BY THE COURT, PER E. B. SADLER, PRESIDENT JUDGE, 


There are two questions presented in this case for our consid- 
eration : 

1. Whether a justice can enter a judgment against a party by 
confession, unless he personally appears before him ? 

2. If a party even appear by an attorney, and confess, had 
Smith good and sutlicient authority for that purpose ? 

Although justices’ courts are of limited jurisdiction, yet, when 
their transcripts show they have jurisdiction, all reasonable intend- 
ments will be made to sustain their proceedings. The leading 
objection to the judgment before us is, that the justice had no 
jurisdiction of the person of the defendant. 

The statute declares that justices shall have jurisdiction to enter 
judgment for any sum not exceeding $200, when the debtor shall 
appear before him, without process, and confess the same. Swan’s 
Stat. 506, sec. 1. 

It is urged that under this statute the debtor, to give the justice 
jurisdiction of his person, must personally “appear before him,” 
and cannot appear by attorney. ‘To enable him to do so, a special 
authority must be given by statute. 

It is a common law right, that every one possesses power to employ 
attorneys to transact his ordinary business, or to act for him in any 
particular transaction. And it is a legal maxim, that whatever a 
man does by his attorney, thus employed, he does himself. 

Why should not a person then be permitted to employ or appoint 
an agent to confess a judgment for him? If he wishes to save 
himself the trouble and expense of going before the justice, or is 
unable to go, why should he not be permitted to appoint some 
one to go in his stead? Shall he not be permitted to save the 
expense of the issuing and service of process, when he cannot 
appear in person, by appearing by attorney ? Did the legislature, 
by the language used in the statute, intend to abridge this common- 
law right, of acting by attorney, and require the defendant to 
appear in person? We think not. 

Some years ago a statute existed in the State of New York, 
which prohibited the plaintiff, before the justice, from appearing 
by attorney, unless it was proved to the justice that he was a non- 
resident of the county, or otherwise disabled from attending. 
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The courts of that State held, this statute was an abridgment of 
the plaintiff’s common law right to appear by attorney, and that 
without such statute, he could so appear. 4 John. Rep., 228. 
The statute of New York, authorizing confessions of judgments 
before justices, was similar to ours in its phraseology, requiring 
the defendant to “appear before the justice in court.” Nothing is 
said in relation to his appearing by attorney; yet the courts have 
repeatedly held, that the defendant might appear in person or by 
attorney. 15 John. Rep., 476; Martin v. Moss, 6 John. Rep., 126; 
Tinney v. Filer, 8 Wen. Rep., 596. This precise question was not 
raised in all of these cases, but the court in their decisions recog- 
nize the right to appear by attorney, in all of them. 

We should not have hesitated to so hold, without reference to 
those authorities, and should not have taken time to examine the 
question, had we not been credibly informed that the Supreme 
Court, on the Circuit, had held differently. Believing, however, 
that we are right in our views on this subject, we shall so hold 
until overruled by the Supreme Court, by a decision which will be 
considered as binding on us. Allowing that the defendant has a 
right to appear by attorney, had Smith, by virtue of the power 
contained in the note, proper authority for that purpose?  Al- 
though it does not appear, but that he might have had some other 
authority, yet the natural presumption is, that he had not. This 
power of allowing, authorized neither Smith nor any one in par- 
ticular to appear, but is general, authorizing any person. This 
being so general and indefinite, it is claimed it should be consid- 
ered as void. A party has the common-law right to select his 
own agent or authority without restriction. Cognovits, to confess 
judgments in courts of recourse, are generally addressed to any 
attorney at law to appear and file pleadings under the rules of 
court. Were it not for this, the defendant might authorize any 
physician, citizen of a town, any one of a class or place, to appear 
before him, as well as any attorney. The validity of such cog- 
novits we have never questioned, and can see no good reason 
why they should not be sustained. There can no great evil result 
from sustaining judgments of justices entered upon similar cases. 
Those who give them, of course, are presumed to understand their 
nature and object. They give them with the understanding that, 
if not paid, judgment is to be entered on them. This is a part of 
their contract — a contract they have a right to make. They can 
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limit or extend the power to appear, to whom they please, and 
before whom. 

If the plaintiff be guilty of any wrong, fraud, or deception, in 
procuring the judgment, a court of equity would relieve against 
it. So also in case the original note was obtained by fraud or 
mistake. We do not therefore think, as has been urged by 
counsel, that public policy requires us to hold such powers void ; 
but, on the contrary, feeling it to be our duty to sustain and enforce 
the contracts of parties, honestly and fairly made, unless they 
contravene some public law, or are contrary to good morals, we 


feel bound to enforce such, as the one before us. The judgment 
is, therefore, affirmed. 





COURT OF COMMON PLEAS, SENECA COUNTY, OHIO. 


APRIL TERM, 1850. 


Sytvanus Arno.p, for use of the Seneca County Bank, v. Rurus 
W. Rep. 


[FROM THE SENECA ADVERTISER. ] 


BANKS—CONSTRUCTION OF THE OHIO BANKING LAW, AS TO LOANS TO DIRECTORS — 
SUCH LOANS VOID, IF MADE WITHOUT, OR IN OPPOSITION TO, BYLAWS. 


This was an action of assumpsit upon a promissory note, dated 
August 31, 1848, payable to the order of 8. Arnold, cashier, nine 
months after date, for two thousand dollars, and signed by Reid, 
as principal, and Cronise, Coonrod, and Green, as sureties. The 
note was not indorsed, but was discounted, by the Seneca County 
Bank, and the proceeds paid to Reid. At the date of the note, 
the Bank had no bylaws regulating discounts to directors, nor 
upon the subject of the liability of directors to the Bank. Reid 
was, at the discount of the note, one of the directors of the 
Bank, and so continued to the lst of January, 1849. Arnold, the 
plaintiff, is cashier. 

The foregoing facts were found by the jury, who returned a 
special verdict incorporating them in it; and if the court should 
be of opinion, upon this finding, that the plaintiff is entitled to a 
verdict, they assess his damages at $——; and, if not, they find 
for the defendants. 

The Seneca County Bank is one of the “independent banks” 
of this state. 
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Warson, for the defendant, cited the following portions of the 
“act to incorporate the State Bank of Ohio, and other banking 
companies :” 


Section 44. “The stockholders, collectively, of any independent 
banking company, shall, at no time, be liable to such company, 
either as principal debtors or sureties, or both, to an amount 
greater than three-fifths of the amount of capital stock actually 
paid in, and remaining undiminished by losses, or otherwise ; nor 
shall the directors be so liable, except to such amount, and in such man- 
ner, as shall be prescribed by the bylaws of such company, adopted by 
its stockholders, to regulate such liabilities.” 

Section 64. “ All notes, bills, and other evidences of debt, except- 
ing bills of exchange, discounted by any banking company, shall 
be made, by the terms thereof, or by special indorsement, payable 
solely to such company.” 


1. He maintained, in argument, that the note was in violation 
of the forty-fourth section, because there was no bylaw, at the 
time the Bank accepted the note from Reid, regulating the liability 
of directors. 

2. He insisted that the note was void, because it was not made 
payable to the Bank, either in terms or by special indorsement. 

Pennincton and Gissoy, for plaintiff, in reply, cited section sixty- 
six of the same act, as follows: 

“If the directors of any banking company, which shall have 
availed itself of the privileges granted by this act, shall snowing 
violate, or perinit any of the officers, agents, or servants of suc 
company to violate, any of the provisions of this act, all the rights, 
privileges, and franchises of said company, derived from this act, 
shall thereby be forfeited : such violation shaJl, however, be deter- 
mined and adjudged by a court of competent jurisdiction, agree- 
ably to the laws of this state, and the practice of such court, before 
the corporation shall be declared dissolved ; and, in case of such 
violation, every director who participated in, or assented to, the 
same, shall be held liable in his personal and individual capacity 
for all damages which the company, its shareholders, or any other 
persons, body politic or corporate, shall have sustained in conse- 
quence of such violation.” 

The plaintiff's counsel argued that, if the discount of Reid’s. 
note by the Bank was contrary to the charter, this section gives a 
penalty for the breach of duty, but that the note remains binding 
upon the parties to it, and may be collected by suit. 


BY THE COURT—BOWEN, PRESIDENT JUDGE. 


No construction of these several sections, or any of them, has 
Vou. II. n. s. No. 9. 25 
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been made by the courts. The forty-fourth section seems to pro- 
hibit directors from becoming indebted to the bank, either as 
principals or sureties, except in pursuance of some bylaw which 
the stockholders may adopt to regulate any lability of theirs, 
which they may wish to incur, compatible with the charter. In 
this respect they are placed under disabilities, on account of their 
relation to the bank. The reason therefor is supposed to be the 
prevention of improvident loans to themselves—to secure the 
disinterested and faithful performance of their duties in every 
thing appertaining to the making of loans. It was an evil much 
complained of under the former banking system, that the directors 
employed a large part of the funds of banks under their control 
in their own business, or in speculations, to the detriment of the 
institution and of bona fide borrowers of bank capital, who were 
seeking to employ it in conducting the real business of the 
country. Reid was a director at the time he borrowed the two 
thousand dollars, for the recovery of which this suit is brought. 
He and his associate directors consented to this loan, and accepted 
his note in the absence of any bylaw of the Bank on the subject. 
This was a violation of his and their duty, and for which he and 
they, who participated in, or assented to, the making of the loan, 
are liable in their personal and individual capacities for all 
“damages which the company, its shareholders, or any other 
persons, body politic or corporate, shall have sustained in conse- 
quence of such violation.” But is the note void, for being taken 
by the corporation, without any law conferting the power to take 
it, and when its reception by the Bank, as evidence of liability by 
its makers, is forbidden ? 

This presents fairly the proposition before us for decision. The 
forty-fourth section declares that the directors shall not be liable to 
the bank, either as principals or sureties, except to such amount, 
and in such manner, as shall be prescribed by its bylaws, adopted 
by its stockholders, to regulate their liabilities. No bylaw on the 
subject was enacted. It may be presumed that none was designed 
by the stockholders to be enacted ; it may have been, for aught 
that is shown in the case, their decision that the directors should 
never become debtors of the Bank. If so, no bylaw relating to 
them was needed. It could only be by virtue of some bylaws, 
when in force, that such indebtedness could accrue. 

Authority is given by the charter to the stockholders, to invest 
the directors with the power to borrow money in their own behalfs 
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of the bank, or to become the sureties of others for that purpose, 
in such amount, and under such restriction, as they may impose. 
Till such authority is given by the direct act of the stockholders, 
the acceptance of the office of director disqualifies the incumbent, 
during his continuance in office, from rendering himself liable by 
signing a note, or bill, for discount at the bank. The action of 
the board of directors in loaning money to a codirector, in the 
absence of any bylaw, makes no better case for the bank than if 
the act of loaning was expressly prohibited by one. In either 
instance the charter would be violated by such a loan. It is the 
fault of the bank to accept the names of those as promisors, who, 
the charter asserts, shall not be bound by their signatures. It 
well accords with public policy to divest bank directors of the 
power of making discounts and loans to themselves. A provision 
so wholesome as that should not be treated as a nullity by the 
courts. No better clause—none better calculated to secure the 
faithful management of bank affairs—was ever inserted in a 
bank charter. 

The stockholders did not see proper, in this instance, to license 
the directors to become bound as borrowers of the Bank. They 
did, however, without any permission, loan to Reid, an associate 
director, two thousand dollars, and Coonrod, Cronise, and Green 
signed the note as securities. Default has been made in the 
payment of it; and the Bank comes into this court, and, upon 
this state of facts, asks a judgment for the amount of a debt 
which it had no authority to contract in the manner they adopted. 
True, Reid has received the money, and, if not paid, the stock- 
holders must lose the amount of it; and true it is, the debt was 
made without fault of theirs, and there is no doubt but the 
sureties believed themselves liable when they signed Reid’s note ; 
but we must come, at last, to the point, whether the Bank can 
recover upon a contract forbidden by its charter. Can the courts ~ 
give any validity to such instruments? The doctrine is well 
settled, that corporations are creatures of the law, and derive all. 
of their powers and capacities from the law of their creation. 
They are considered as having such powers as are specifically 
granted by the act incorporating them, or as are necessary for 
the purpose of carrying into effect the powers expressly granted, 
and as not having any other. (2 Kent's Com., 298). 

When Reid, being a director of the Bank, gave his note to the 


cashier for money which he borrowed from it, he committed an 
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unauthorized act. He, and those acting with him, did that which 
was expressly forbidden by the charter. An illegal contract was 
thereby brought into life, and is now sought to be enforced —to 
have imparted to it, by this court, /egality. It is asked to have it 
set up as a thing of binding efficacy — as an obligation contain- 
ing the elements of justice, as against the makers of it, and 
entitled to the aid of the law. We are impelled by duty, and the 
law governing the case, to say we can give no aid to the enforce- 
ment of the contract. It can have no effect as an agreement, but 
must be treated as a nullity. Those who are injured must look 
to their remedy against the directors who perpetrated the mischief. 
(See Levitt v. Blachford, et al., Court of Appeals, N. Y., Jan. 1850. 
2 Law Mag., 116). © 

The next point is, that the note is made payable to Arnold, and 
is not endorsed. What was intended by the framers of this 
charter, in giving this section a prominence in it, was to prevent 
any fraudulent transfer of the notes and bills of the Bank. This 
suit is in the name of Arnold, who sues for the use of the Bank. 
This is clearly against the sixty-fourth section, and this suit can 
not be maintained. It is a direct departure from its charter. 
This does not, however, make the note void. It might yet be 
transferred to the Bank by Arnold, and a suit sustained upon it. 
But, as the other objection is fatal to a recovery, it will be of no 
avail to the plaintiff to amend, or become nonsuit, as he might 
do, if there was no objection but this, and proceed in the name of 
the Bank. Judgment for defendant. 


—_—_ 
— 





SUPREME COURT OF PENN. NISI PRIUS. MARCH, 1850. 
| Kennepy v. Way. 


(FROM THE LEGAL INTELLIGENCER.] 


COLLISION—DEGREE OF FAULT—RULE OF DAMAGES. 


1. Though a party, driving on a public road, should lose all control of his horse, and an 
injury ensues in consequence, yet, if the jury believe that the loss of control was the 
result of the defendant’s prior fault, the plaintiff may recover. 

2. Driving at the rate of fifteen miles an hour, or a mile in four minutes, on a public 
highway, is unlawful; and if death ensues from a collision thus produced, without 
fault of the injured party, the offense, it seems, would be murder in the second degree, 
unless accompanied with such circumstances of passion as to reduce the offense to 
menslaughter. 
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3. In an action of trespass against the master of a horse for collision, it is for the latter to 
show that he was not in fault. 

4. Where a collision occurs in a public road, if the jury believe the defendant was engaged 
at the time in a trial of speed with a third party the jury may give exemplary damages. 

5. Where the court charged the jury that they might give exemp'ary damages. which the 
jury declined to do and found damages which the court thought much too small the 
court, nevertheless, refused an application to grant a new trial holding that the question 
of damages was one for the jury, with which the court could not meddle. 


Two actions of trespass were brought, one by the plaintiff, and 
the other by the plaintiff’s wife, for damages sustained by a 
collision in Broad street. The plaintiff, with his wife, were in a 
wagon, and were struck by the defendant’s wagon, which latter at 
the time was going at the rate of a mile in four minutes. There 
was some evidence to show that there was, at the time, a trial of 
speed between the defendant and a third person; but this was 
disputed by the defendant, who maintained that his horse had 
ran away with him, and that it was entirely out of his power to 
control it. The plaintiff’s wagon was broken, and his wife thrown 
to the ground, though she sustained no material injury. It came 
out incidently that Broad street, between the Germantown road 
and Green Hill, had become a sort of racing-course for fast- 
trotting horses, of which it was alledged the defendant’s was one ; 
and it appeared that in the afternoons the habit had become so 
settled as to expose passengers to much danger. 


March 23, 1850. Judge Rogers, in charging the jury, said that 
the case was very important to the defendant, and to the public, 
though the plaintiff had but little pecuniary interest in it, operated 
upon, as he seems to have been, by higher motives. The counsel 
had discharged their duty, and it now devolves upon the court 
and jury to do theirs. There are two actions—one for injuries 
to Mr. K., the other for injuries to Mrs. K.—and these two were 
necessary; and, therefore, Mr. K. is not obnoxious to censure on 
that account. It was alledged that these injuries were produced 
by the illegal, careless, and improper conduct of the defendant ; 
and, after reviewing the facts, the Judge continued: It is for the 
jury to say, how did the accident arise; was it from the improper 
conduct of the defendant, or was it from causes over which the 
defendant had no control, and of this the burden of proof is 
upon the defendant; and it is for the jury to examine how far 
these excuses will avail him. If a horse runs away, without the 
fault of the driver, he is not answerable; but he must show he 
was not in fault. The Judge had here commented upon the 
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testimony of the witness, with whom the plaintiff’s counsel alledged 
Way was running at the time of the accident, and expressed his 
surprise at the neglect to call a witness who could have told all 
the particulars. 

But, continued the Judge, admitting that, a short time before 
this disaster, the defendant lost all command of: his horse, and 
could not stop him, yet, if that was produced by the previous fault 
of defendant, he is responsible for all results directly or indirectly 
flowing from it. Driving at the rate of fifteen miles an hour, or a 
mile in four minutes, on a public highway, is dangerous and in itself 
unlawful. A fast-trotting horse is a pretty plaything, but it is 
expensive, and to be used in its proper place, but not for the 
public highway. The public are not to be endangered by lawless, 
dangerous, and improper sports; and, where loss of life is occa- 
sioned by such, the offense is homicide, manslaughter, or murder 
in the second degree, both being the subjects of penitentiary 
punishment. There are two questions: first, was the accident 
produced by defendant’s improper conduct. On this, said the 
Judge, you can have but little difficulty, I think. Second, as to 
the amount of damages. The plaintiff ought to have ample 
compensation for all injury to himself and wife, and to his prop- 
erty. If the defendant was engaged in a trial of speed, the jury 
may give exemplary damages, large and heavy; and the Judge 
advised the jury to give such, as well to compensate the plaintiff 
as to punish the defendant. He has been fined one hundred 
dollars by Judge Parsons; and for this the jury may give credit, 
if they think proper. If he was trying to stop his horse at the 
time, the damages should be mitigated. A great deal has been 
said about the plaintiff’s motives; they do him no manner of 
discredit. Those who indulge in these things should recollect 
that, though it may be sport to them, it may be death to others. 

The jury found a verdict of seventy-five dollars for the plaintiff 
in each case. 

A motion was made by the plaintiff for a new trial, which was 
submitted, without argument, by Mr. Pamups and Mr. Resp, for 
the plaintiff, and Mr. Barron and Mr. Crarkson, for the defendant. 

March 30,1850. Judge Rocers said he did not agree with the 
verdict. He thought the damages ought to have been heavier, 
and he was surprised at the result. The question of damages, 
however, was one for the jury, which he would not meddle with. 
It might have been that the jury considered the punishment in 
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the Quarter Sessions as sufficient punishment. The case ought 
to be a warning to all persons who make a practice of fast- 
driving in the public streets. If death had ensued in consequence 
of this collision, the perpetrator would have been held guilty of 
murder in the second degree, unless accompanied with such cir- 
cumstances of passion as to reduce the offense to manslaughter. 
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CIRCUIT COURT OF THE UNITED STATES FOR THE EASTERN 
DISTRICT OF PENNSYLVANIA. APRIL SESSIONS, 1849. 


Ouiver H. Parker, Assignee of Zesuton Parker, v. James 8S. Hutme. 





INFRINGEMENT OF PATENT RIGHT TO THE PARKER WATERWHEEL 


Trrus, CamppeLt, Capwa taper, for plaintiff. 
Haz.enurst, Kevier, Ciarkson, for defendant. 


JOURNAL ENTRIES. 


November 19. And now the jurors aforesaid, upon their oaths 
and affirmations aforesaid, respectively do say, that they find in 
favor of the plaintiff, and assess the damages at seventy-five 
dollars ($75). 

And thereupon the jurors aforesaid, having been requested by 
the court to certify their united opinion, if they shall have formed 
one, on each of the following questions, to wit : 

1. Were Zebulon and Austin Parker the first persons to discover, and, by mechanical 
devices, to apply to use, as a motive power in reaction wheels, the centrifugal force 
of water revolving vertically round the shaft, and passing into, and acting upon, the 
wheels in the direction of their revolution ? 

2. Were they the first persons to invent, and apply to use, vertical reaction wheels, having 
two or more wheels arranged in pairs on the same horizontal shaft? 

Respectively do say, that, “from the testimony adduced on the 

trial, and the law as laid down by the court, they answer both the 

above questions in the affirmative.” 

Judgment nisi. 

November 20. And now, to wit, November 20, 1849, on motion 
of Mr. Trrvs for plaintiff, the court order the assignment of Robert 
McKelvey to Zebulon Parker, dated July 31, 1841, filed of record 
in the case to be delivered to the said plaintiff, and an office copy 
to be substituted therefor, compared, examined, and certified by 
the clerk. 

November 21. On motion of Isaac Hazuenurst, Esquire, rule 
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entered to show cause why a new trial shall not be granted, and 
reasons for a new trial filed. 

November 23. On motion of plaintiffs, attorney’s rule to show 
cause why damages should not be trebled, according to the act of 
Congress. 

November 39. Plaintiffs bill of costs filed. 

And now, December 7, 1849, it is considered by the court that 
the respective motions on behalf of the defendant, and of the 
plaintiff, be, and the same are, disallowed ; and that judgment be 
entered for the plaintiff upon the verdict for the amount thereof, 
with costs. 

Judgment accordingly. 

The facts sufficiently appear in the 

CHARGE OF THE COURT. 


The Court, Judge Kang, delivered to the jury the following 
charge, which was taken down by a phonographer, and, after 
having been transcribed, was revised by the Judge: 

The patience and obvious intelligence, gentlemen of the jury, 
with which you have listened to the evidence and arguments, and 
the faithful manner in which counsel have explained the matters 
submitted to your consideration, make it unnecessary for me to 
recapitulate them. There are, however, important points of law 
involved, upon which it is my duty to give you instructions. These 
I will give, and will, in connection with them, call your attention 
to some questions of fact arising upon the evidence. 

The plaintiff, Oliver H. Parker, for all the purposes of this 
suit, is the legal representative of Zebulon and Austin Parker, 
the patentees named in certain letters patent which were issued 
on 19th October, 1829, for “a new and useful improvement in 
hydraulic power;” and the complaint in this suit is, that the de- 
fendant has used their patented invention without their authority. 

Three questions have been discussed : 

1. What is the invention which the letters patent profess to 
secure to the patentees ? 

2. Were the patentees the first persons to make and reduce 
that invention to use ? 

3. Has the defendant used that invention? And, if so, what 
damages should be recovered against him? 

Of these in their order: 

1. The iirport and extent of the patent. 
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This is to be derived from, first, the specification made by the 
patentees at the time of their application for a patent, in which 
they set forth the supposed discovery; and, secondly, the act of 
Congress of 21st February, 1793, under which the patent was 
issued —upon which the question will be, whether this discovery, 
or invention, was such that it was impossible to secure it under 
that law. 

First, as to the import of the specification. 

The specification being an instrument of writing, and the words 
of which it is made up having a fixed and plain import, its inter- 
pretation is a matter exclusively for the court, who must explain 
it. This part of the case is not for the jury, who, for the purposes 
of this cause, will adopt and act upon the interpretation given to 
it by the court. There is great reason and importance for this 
distribution of the respective duties of the court and of the jury. 
The import of the instrument is purely a question of law. The 
interpretation of complicated instruments of writing is a special 
occupation, requiring, like all others, special training and practice. 
The judge, from his training and discipline, is more likely to give 
a proper interpretation to such instruments than a jury; and he 
is, therefore, more likely to be right in performing such a duty 
than a jury can be expected to be. The action of a judge, in 
such a case as that of interpreting the specification, is, moreover, 
open to review and correction, by reconsideration on his part, or 
by the revisal of a superior or appellate court, where his reason- 
ing can be tested. This is not so with a jury, who assign no 
reasons for their opinion, can not be called on, and are not 
permitted, to review or reverse their action, and who, passing 
upon many questions in their private deliberations, do not declare 
by their verdict upon what particular elements they at last unite 
in a verdict; and it is impossible for a court to analyze them. 
The rule is, therefore, established, that on the judge is placed the 
responsibility; and he must declare the proper interpretation of 
written instruments. 

I therefore proceed to the consideration of the import of the 
specification. The patentees, in their specification, claim that 
they have “invented a new and useful improvement in the appli- 
cation of hydraulic power, by methods of combining percussion 
with reaction, applied and exemplified” in three forms of ma- 
chinery, which they mention. The first of these only is involved 


in the present controversy: it is, “a compound vertical and 
ox. II. x. s. No. 9. 26 
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reaction waterwheel, with the method of applying the water on 
the same.” The first section of the act of Congress of 2lst 
February, 1793, under which this patent was issued, requires of 
the inventor, who seeks to obtain a patent for a mechanical 
invention, that “he should fully explain the principle” involved 
in his machine, “and the several modes in which he has contem- 
plated the application of that principle, or character.” The 
patentees in this case accordingly explain the principle on which 
their invention is founded. They declare it to be “that of pro- 
ducing a vortex within reaction wheels, which, by its centrifugal 
force, powerfully accelerates the velocity of the wheel, and adds 
proportionably to its momentum.” They next proceed to declare 
the modes in which they have contemplated the application of this 
principle, or character; and this they do by describing an arrange- 
ment of vertical reaction wheels in pairs on a horizontal shaft, 
with certain contrivances for introducing the water into them. 
The instrument closes with these words: 

“The parts of the above-described machinery, claimed as orig- 
inal, and our invention, in all their necessary dimensions and 
proportions, and for the use of which we seek an exclusive priv- 
ilege, are as follows, to wit: 

“1. The compound vertical percussion and reaction wheel for 
saw mills and other purposes, with two, four, six, or more wheels, 
on one horizontal shaft. The concentric cylinders inclosing the 
shaft, and the manner of supporting them. The spouts which 
conduct the water into the wheels from the penstock, with their 
spiral termination between the cylinders.” 


Such is the instrument which the court is called upon to inter- 
pret, so as to ascertain what it was for which the patentees 
claimed a patent, as inventors. 

Did they mean to assert, 1. That they were the first to discover 
and to avail themselves practically, by mechanism, of the effect 
of vertical motion imparted to water in a reaction wheel, and 
operating by its centrifugal force to accelerate the wheel’s veloc- 
ity? or, 2 (not so expanding their supposed discovery). That 
they were the first to devise and avail themselves practically of 
certain mechanical arrangements, which they have described in 
their specification, and which exemplify and apply the accelera- 
ting effect of this motion? or, 3. That they were the first to do 
both of these ? 

And then, as to the mechanical arrangements which they 
describe. Did they mean to assert, 1. That they were the first 
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to devise and apply the combination of them to the particular 
object? or, 2. That they were the first to devise and apply them 
separately, in furtherance of that object? or, 3. That they were 
the first to devise and apply, as well the elements of the com- 
bination as the combination itself, for the object proposed ? 

These are questions—some of them, at least—of great nicety 
and great interest, and on which, if the opinion now to be 
expressed were, in its consequences, final, I should desire time 
for further consideration, after appropriate argument. But, for 
the purposes of the occasion,* I feel at liberty to instruct you 
that the patentees claim, in their specification, to have been the 
first to discover, devise, and apply to use— 

1. The propulsive effect of vertical motion of water in a reac- 
tion wheel, operating by its centrifugal force, and so directed by 
mechanism as to operate in the appropriate direction; and, 

2. The mechanical arrangements for making, guiding, and 
controlling this vertical motion, as set forth in their specification, 
both as new mechanical devices, considered separately in their 
application to these objects, and as new in their combination to 
produce and effectuate, or perfect, the same objects. 


Passing, then, under the same general head, secondly, to the 
next subject for the interpretation of the court—the effect of the 
act of Congress of 1793, in reference to this specification, upon 
the patentees’ rights; and assuming, for the present, that the 
patentees were inventors, or discoverers, of what the court has 
instructed you that they claimed, could they lawfully obtain an 
exclusive property in the subject matters of their claims ? 

As to the mechanical arrangements and devices separately, or 
in combination, there is no question that they were patentable. 
In regard to the arrangement of vertical wheels in pairs on a 
horizontal shaft, the mere fact that this was a duplication of the 
single wheel does not, of itself alone, invalidate the patent. 
Duplication, producing a new and useful result, as it was here 
produced, may be patentable. It is often the material part of a 
discovery ; because it may be that which renders useful what was 
previously useless. In the case of the paper machine before this 


* Upon the motion for a new trial, the Judge said that he had reconsidered the subjects 
of this observation, and that he retained the opinions which he had intimated to the jury ix 
the parts of the charge which follow in the text. 
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court,* it was held that a number of rollers, acting in pairs for a 
particular purpose, might be patented, though a single pair could 
not have been. 

As to the greater and more general subject of claim —viz., the 
propulsive effect of vortical motion of water in a reaction wheel operating 
by its centrifugal force, and so directed by mechanism as to opcrate in 
the appropriate dircction—the court instructs you, not without 
being aware that the question is one of possible difficulty, that 
this also is a valid subject of claim, and properly to be secured 
by letters patent. 

The views which lead to this instruction are too elaborate and 
metaphysical, perhaps, to find a place properly in a charge at 
bar. They may, however, be made intelligible by reference to a 
few simple positions. 

All machines may be regarded as merely devices, by the instru- 
mentality of which the laws of nature are made applicable and 
operative to the production of a particular result. He who first 
discovers that a law of nature can be so applied, and, having 
devised machinery to make it operative, introduces it in a prac- 
tical form to the knowledge of his fellow men, is a discoverer and 
inventor of the highest grade —not merely of the mechanism, the 
combination of iron, brass, and wood, in the form of levers, 
screws, or pulleys, but of the force which operates through the 
mechanical medium, the principle, or, to use the synonym given 
for this term in the act of 1793, the character of the machine; and 
this title as a discoverer he may lawfully assert, and secure to 
himself, by letters patent: thus establishing his property, not only 
in the formal device for which mechanical ingenuity can at once, 
as soon as the principle is known, imagine a thousand substi- 
tutes —some as good, others better, perhaps all dissimilar, yet all 
illustrative of the same principle, and depending on it—but in 
the essential principle which his machine was the first to embody, 
to exemplify, to illustrate, to make operative, and to announce to 
mankind. 

This is not, in my view, to patent an abstraction, in the sense 
which this expression has borne in the arguments on this subject. 
It is rather to patent the invention as the inventor has given it to 
the world, in its full dimensions and extent—nothing less, but 


* Knight v. Gavit. Where successive pairs of rollers gave a capacity for the combined 
graduation of pressure and regulation of temperature, as applied to the damp sheet during 
the drying process. 
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nothing more. It is to patent the invention in the broad and 
general terms that properly express it, and to secure to the party 
who has made it the exclusive right, for a limited time, to precisely 
that discovery which he has imparted to the public, and which, 
when that limited time expires, the public will enjoy as the fruit 
of his mind. 

The court, therefore, instructs you, as matters of law pertinent 
to the issue in this cause— 

1. That the letters patent, under which the plaintiff claims, 
vest in the patentees an exclusive right to construct and use 
mechanical devices, whether such as described in their specifica- 
tion, or equivalent therefor, for producing, directing, and applying, 
as a motive power in reaction wheels, the centrifugal force of 
water revolving vortically round the shaft, and passing into, and 
acting upon, the wheels in the direction of their revolution. 

2. That the same letters patent vest in the patentees a similar 
exclusive right to employ vertical reaction wheels, having two or 
more wheels arranged in pairs on the same horizontal shaft. 


I pass, then, to the second leading question in the cause : 

Were the patentees the first persons to make and reduce these 

inventions to use ? 
If they were not, then, so far as their claim is in this respect 
unfounded, their patent is void. The evidence on this question it 
is for the jury exclusively to consider. You will decide upon its 
effect, giving to the advice and review of the facts by the court 
such weight and influence as, in your judgment, they may 
deserve, but remembering, always, that the responsibility of the 
decision is altogether your own. 

On behalf of the plaintiff the evidence is— 

1. The patent itself, issued upon the oath of the patentees. 
This is prima facie evidence — that is to say, it stands till opposed 
by other proof; but, as this patent was issued under an act which 
did not require a scrutiny by the patent office as the law now 
does, it should be regarded as evidence of the lowest grade. But, 
having been renewed by the commissioners in 1843, after public 
notice and full examination, it rises in the scale of evidence on 
this point. Still, though it is prima facie evidence of a higher 
character, it is prima facie evidence only. 

2. The testimony here given by one of the inventors, Zebulon 
Parker, who details clearly, simply, modestly, and—I think I may 
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add, without the hazard of differing from you—as every man who 
heard his testimony must say, tru/y, the history of the invention. 

3. The testimony of his brother, who witnessed the whole course 
of the invention, and of numerous neighbors who also watched its 
progress. They fully confirm Mr. Parker, and fix the date of the 
invention, as perfected and reduced to successful use, as early as 
the month of September, 1828. 

This date is important; for, by the rules of law, when a dispute 
arises as to priority of invention, a patentee is allowed to show 
the real date of it, and to have his rights as fully secured as if he 
had then taken out his patent, unless, indeed, he delayed his 
application in a manner and with views which are not imputed 
here. The date, therefore, with which we are to compare the 
testimony, in settling the claim of priority of invention, is, for this 
case, September, 1828.* 

These three heads embrace what may be termed the positive 
proof on behalf of the patentees, on the question of originality. 

4. But, beside this, you have negative proof of a very high 
order, in the fact that the patent is now more than twenty years 
old, and that it has not been declared void under either the sixth 
or tenth section of the patent act of 1793. Where the subject of 
a patent is of the importance and value that must be ascribed to 
this, and the patent has had the additional publicity of a renewal, 
the fact that it has, during twenty years, withstood all attacks 
upon it, is strong proof of its genuineness. 

5. Other negative proof is to be found in the circumstance, 
that, with all the scientific libraries of the country at their com- 
mand, the defendant, and the very learned and ingenious gentle- 
men who represent him as counsel, have found no one printed 
book in which anything like this invention is described. ¢ 

This is almost anomalous in the history of patent causes. I 
have scarcely ever seen one tried, in which there was any question 


* Note by the Reporter. —In the previous year, 1827, the patentees, according to the 
testimony, had discovered, and practically ascertained, that to direct the water into a reaction 
wheel, so as to give it a circular motion within the wheel in the direction of its rotation, 
would increase the useful effect (ante pp.). If, therefore, the difference of time had in this 
case been material, as it was not, the discovery of the more important part of the patented 
improvements would have been referred to the date of 1827. The particular application of 
it which was then successful, was to a horizontal wheel. Its application in the vertical 
wheels was successfully made in September, 1828, as stated in the text. 


+ The Judge here referred to the Dictionary of Arts and Sciences, in the manner 
mentioned above. 
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upon the originality of an invention, that numerous works were 
not produced, each of which exhibited some similitude to the 
thing patented. 

6. That, as to the major subject of claim—the direction and 
effect of the vortex, under given circumstances—the practical 
men who were examined here as experts on behalf of the defend- 
ant, strange to say, denied their existence altogether; thus showing 
that, even to this day, they did not know, or believe, that the dis- 
covery in question had been made. ‘This is, to my mind, negative 
proof of the very strongest kind. 

Against all this you have the evidence of Mr. Holmes and 
Mr. Seymour. They speak of things of ancient dates—of very 
ancient dates, some of which occurred in their boyhood—which, 
if they ever were known, are now forgotten, as the neighbors 
testify, in the places which knew them. ‘To my mind, they are 
evidently confounding other wheels, acting on different principles 
from those invented by the patentees. I cannot imagine that 
anything so meritorious, so useful, so important to our great 
community, should have been forgotten and lost, if it ever existed. 
A patent case is never tried, or a verdict recorded in favor of a 
patentee, without his encountering a mass of just such testimony 
as that of these two witnesses. I do not impute to either of them 
the wish to misrepresent; but memory plays us sad tricks when 
we attempt to speak of the precise angles of the buckets of a 
wheel which we may have seen while fishing by the side of a 
a millstream when we were children. Subsequent observation 
and information mingle themselves curiously with the impressions 
of early life; and men are prone to believe that they have seen 
that which they have subsequently read, or have heard from 
others. A highly respectable gentleman in this city, testing the 
strength of his ancient recollections, once recurred successively to 
bygone transactions that he had witnessed, till he described an 
occurrence which he himself, a moment afterward, discovered to 


have taken place before his birth. You will determine upon the 


effect to be attributed to the testimony of these witnesses. 

One portion of Mr. Holmes’s testimony calls for the remark, 
that it is not enough for the defendant to show that wheels like 
the patented ones were made, but he must also show that they 
were used before the plaintiff’s invention. This is the test of 
what is required to defeat the title of the patentee of an improved 
machine. In the present case, moreover, the mere proof of use 
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of such wheels would not suffice, unless it were also proved that 
the water was introduced into the wheel with the proper direction given 
to it, as otherwise it could not have involved the principle of the 
improvement patented. This is illustrated by the accidental 
circumstance which led to Mr. Parker’s discovery. 

On this question of originality, however, the case is before you; 
and you are the judges upon the evidence. You will inquire— 

1. Were Zebulon and Austin Parker the first persons to dis- 
cover, and, by mechanical devices, to apply to use, as a motive 
power in reaction wheels, the centrifugal force of water revolving 
vortically round the shaft, and passing into, and acting upon, the 
wheels in the direction of their revolution ? 

2. Were they the first persons to invent, and apply to use, 
vertical reaction wheels, having two or more wheels arranged in 
pairs on the same horizontal shaft? 

For purposes connected not only with this cause in its ulterior 
stages, but with other causes pending in this court, I beg the favor 
of you, when you shall announce your verdict, to certify to me 
your united opinion, if you shall have formed one, on each of 
these two questions. By so doing, you will, moreover, confer a 
favor on both of the parties to this litigation, by defining for them 
what, in the opinion formed by a highly-intelligent jury, after a 
most full and well-directed examination, are their respective 
rights. 


Thirdly, if you shall have determined either of these questions 
in the affirmative, the next question, which is also for your consid- 
eration, upon the evidence, is, Has the defendant infringed the patent 
right now held by the plaintiff 7 

This question is one irrespective of motive. The defendant may 
have infringed without intending, or even knowing it; but he is 
not, on that account, the less an infringer. His motives and 
knowledge may affect the question of damages—to swell or to 
reduce them; but the immediate question is the simple one, Has 
he infringed ? 

1. Has he constructed, or used, mechanical devices, such as are - 
described in the specification, or equivalents therefor, for applying 
as a motive power, in reaction wheels, the centrifugal force of 
water revolving vortically round the shaft, and passing into, and 
acting upon, the wheels in the direction of their revolution? 
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2. Has he constructed, or used, vertical reaction wheels, having 
two or more wheels arranged in pairs on the same horizontal 
shaft? 

As to the second of these questions, if you shall have determined 
that this part of the patent is valid, you will have no difficulty 
in arriving at a conclusion. Indeed, the use of such wheels is 
admitted. 

As to the first of them, if you shall have determined that this 
part of the patent is valid, you will, perhaps, have a less easy 
task; but I can not believe that it will embarrass you much. 

It is often difficult for those of us who are not educated in the 
higher branches of mechanical science, to receive, with implicit 
faith, the deductions which the learned make with confidence from 
the truths with which they are familiar ; and this difficulty is often 
not a little increased by the directness of oppugnation which these 
deductions encounter from those who call themselves practical 
men, as contradistinguished from men of theoretic science. 

We, have great reason, in this case, to be grateful to the 
ingenious and well-instructed gentlemen, who have enabled us, 
by direct experiment, to test the relative value of scientific deduc- 
tion and empirical experience. I do not know how the workings 
of that little glass-faced machine affected your minds; but I am 
free to say, for myself, that I have never witnessed a more beau- 
tiful and convincing illustration of the truth and value of scientific 
deduction. Professor Cresson, who was examined as one familiar 
with all the learning in the books, was asked, what would be the 
course of water, falling into a case of different forms, in different 
ways, passing in different angles, according to different arrange- 
ments of the gates and sluice. In reply, his opinion was given, 
as deduced from scientific principles; once only resting upon the 
observation of an experiment that he had made or seen. This 
alone was stated as fact, and not as matter of deduction. The 
rest was a mere lecture, as from the professor’s chair, informing 
us what the water would do, if the laws of science were really — 
truths of nature. Professor Frazer, who took the stand after- 
ward, and who had not heard more than a small part of the 
examination of Professor Cresson, answered only from theories 
and principles, and coincided with him in all his answers. Next 
came the little machine and its whirling pellets, confirming abso- 
lutely everything that these gentlemen had previously set before 
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cating their relative forces, with the gate in every position, without 
the gate, with the inclined plane, and without it, just as these men 
of science had so decidedly, yet so modestly, declared that their 
theories had taught them. I repeat, gentlemen, that I have never 
known scientific truth more beautifully illustrated than it was by 
that machine. Now, these witnesses swear, and have demon- 
strated, that the devices of the defendant are equivalents, involv- 
ing the same principle as those of the patentees’ specification, 
and differing only in the degree of its application. If you place 
confidence in them, and think that the experiment made in your 
presence confirms them, and believe that the machines act in 
obedience to the same laws, guided by the same mechanical 
principle, |though the mechanism may be changed, though the 
proportions may vary, though they differ in the extent to which 
the common purpose is accomplished, the court ins uct you, as 
matter of law, that the defendant has infringed upon the right 
secured by the plaintiff’s patent. The question, however, is for 
the jury; and, if they entertain doubts, they should operate in 
the defendant’s favor; for it is the plaintiff’s duty to prove the 
infraction |of his rights. 

Thirdly, If you shall find that the defendant has infringed, the 
next question for you to consider will be the amount of the 
plaintiff’s| damages. 

Your vérdict, if for the plaintiff, must be for the damage he has 
actually sustained —of course, not for vindictive damages. There 
is nothing in the case to call for them; and such damages are out 
of place in verdicts in patent causes. The damages to be assessed 
should be compensatory; the criterion is indemnity. You may 
take into consideration the loss sustained by the plaintiff, as you 
may likewise the profit made by the defendant. In estimating 
the loss to the plaintiff, from the defendant’s unauthorized use of 
the machine, the price of a license is sometimes a fair guide, but 
not always. Sometimes a trifle from every one may well content 
the patentee, as in the case of a medicine, where a license to use 
is thrown |in to all who will pay for the dose; so in the case of 
machines, in some of which, as, for example, an improved pocket- 
knife, or comb, where a half cent, singly, might amply compensate 
a patenteg in the sale of a license, but would be no criterion of 
damage in case of infringement. It is so with every other 
invention ‘which depends for its value on a general use by the 
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community, and is from policy sold cheap. You are, therefore, to 
give compensatory damages, such as may indemnify the plaintiff 
for the injuries he has directly sustained; but, according to the 
directions heretofore given in this court, you will not include his 
expenses of litigation in the amount of your verdict. Yet, upon 
the whole, the question of damages being one of compensation, 
of which it is always in such cases difficult to fix a standard, 
much must depend upon the discretion of the jury, who may 
sometimes properly take the conduct and motives of a defendant 
into consideration. I may add that, with the limitations and 
qualifications which I have stated, your verdict may be founded 
upon a full and liberal measure of the plaintiff’s actual damages. 
But it will be a great advantage to him, if you should, by your 
verdict, establish his patent; and I can not perceive anything in 
the conduct of the defendant to call for more than a moderate 
rate of damage, so far as this inquiry may be involved in your 
deliberations. 

In conclusion, I again ask the jury to consider the two questions, 
upon each of which I have suggested that it may be useful that 
their finding should be specially certified; and I can not take 
leave of them, without repeating the sincere thanks of the court 
for their assiduous attention and patience throughout the case. 


The verdict and judgment are set forth in the docket entries 
above inserted. The verdict was in favor of the plaintiff, and 
the jury certified in his favor both the points upon which they 
had been requested to find specially. On the motion for a new 
trial, the Judge stated that, so far as he had, upon the trial, 
suggested any doubt concerning the interpretation and effect of 
the specification of the plaintiff’s patent, though he would be 
pleased to hear any argument on the subject, he did not wish 
any longer to be understood as inviting it, in order to remove, or 
satisfy, any doubt of his own; for he no longer entertained any. 
Upon this intimation, the motion was not pressed, and the court 
entered a final judgment upon the verdict. | 
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CRIMINAL EXAMINATIONS. 


Judge Epwarps has decided, at New York, that a defendant 
arrested on a warrant by a committing magistrate, on a criminal 
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charge, can not be deprived of the benefit of the examination 
provided by statute, by being indicted before such examination 
can be completed. 

After referring to the right of the prisoner to be examined 
himself—to have witnesses sworn in his defense, etc., of which 
he can not legally be deprived—the Judge refers to another 
consideration : 


“Formerly grand jurors might be challenged by a prisoner, for 
want of any of the required qualifications; but now, by our 
statutes, any person held to answer a criminal charge may chal- 
lenge, as grand juror, the prosecutor or complainant on the 
charge, or any person held or bound by recognizance as a wit- 
ness. A challenge to the array, or any individual juror, can not 
now be made for any other cause. (2 R. S., 724, §27, $28.) 
While this is intended for the protection of the accused, it is 
evident that the right thus secured to him will be very imperfectly 
enjoyed, unless he shall be informed who is his accuser, and who 
those are by whose oaths he is held to answer the charge against 
him. 

“Of this information he is certain, from an examination con- 
ducted in the manner already mentioned. If, after an arrest on a 
criminal charge, the prisoner can be indicted before an examina- 
tion be concluded, as provided in the statute, the superior court of 
criminal jurisdiction will be in a measure deprived of its salutary 
supervision over committing magistrates —the prisoner be deprived 
of the only opportunity which our law gives him of making a per- 
sonal explanation—be deprived of the invaluable right secured 
to him by our laws of confronting the accuser—of the priv’ ege 
of knowing who are the witnesses against him, and, above ail, of 
the opportunity of demonstrating, by his own witnesses, his inno- 
cence, at the very outset of the proceedings against him; he will 
also be deprived of the assistance of counsel in the preliminary 
proceedings, and of his right to challenge the grand jury. Ina 
word, he may be deprived of the protection which the statute has 
provided for him, in the beginning of the charge against him, 
against a false accusation which may affect his life, liberty, and 
character.” 

There is another part of the Judge’s opinion that ought to be 
generally understood. There are very great abuses prevailing in 
the police courts, to the unwarrantable detention of the prisoners, 
under the pretense of commitments for further examination. In 
fact, the power is often used for the purpose of inflicting punish- 
ment for petty offenses, without the responsibility of a regular 
judgment: 

“To secure this right, and to prevent its exercise from being 
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injurious, the law has further provided that these preliminary 
examinations by the committing magistrate must be had imme- 
diately, and those magistrates have no right to detain a prisoner for 
examination for a longer period than three days, unless under extra- 
ordinary circumstances. (1 Hale’s Pleas of the Crown, 585: 2 ib. 
120.) In one case a magistrate was held liable in an action for 
false imprisonment, who detained a prisoner nineteen days for 
examination. (Cro. Eliz., 829.) Obedience to this law would 
produce prompt and speedy action on complaints for crimes, 
and need in no instance delay the action of the grand jury an 
unreasonable time. 

“Thus has the law wisely provided an opportunity for an 
accused party to demonstrate his innocence on the onset, while it 
has provided sure means for his detention and prompt action on 
the charge against him, if there is probable cause to believe him 

ilty. 
ane The remaining question is, how is this law to be enforced? 
I can discover only one mode, and that is, by holding an indict- 
ment to be irregular and void which is thus obtained in fraud of 
the law. It would be the duty of a court, where it may be pend- 
ing, to quash it, and equally my duty here to disregard it; so that 
an examination may be had, as provided by law. 

“JT have not arrived at this conclusion without much considera- 
tion, and only after consultation with the presiding judge of the 
court of sessions. That experienced officer agrees with me in 
opinion, and that I am bound to regard these prisoners as if they 
were now only detained on the original complaint. 

“Under this view of the case, I must hold that the prisoners are 
entitled to be discharged from the commitments of the general 
sessions, and that they are properly detained on the original 
commitments issued by the police justice, who may proceed 
without delay with the examination which the law requires.” 
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N. §. C. C. FOR THE SOUTHERN DISTRICT OF NEW YORK. 


Tatuam, et al. v. Le Roy, et al. 





PATENT RIGHT FOR LEAD-PIPE MACHINERY —INFRINGEMENT. 


This is an action for infringement of a patent granted to the © 


plaintiffs, October 11, 1841, for improvements in lead-pipe ma- 
chinery. The defendants are using a machine under the patent 
granted to Samuel G. Cornell, August 21, 1847. The plaintiffs 
alledge that Cornell’s improvements, for which the patent was 
granted to him, consist of transpositions of the parts of their 
machine, and were not substantially different from those described 
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in their patent. The defendants contend that their machine is | 
not only substantially different from that of the plaintiffs, but 
possesses very great advantages over all lead-pipe machines 
heretofore known. It appeared, in evidence, that the defendants, 
by employing one half of the pressure necessary to work the 
other machines, could make three times the quantity of lead pipe 
that could be made by any other method. 

The trial occupied the court and jury five days, and Judge 
Netson, in charging the jury, after giving a very clear and suc- 
cinct history of the former methods of manufacturing lead pipe, 
and of the various improvements that had been made in the 
machinery used for that purpose, charged, that both the patent 
granted to the plaintiffs and that granted to Mr. Cornell were for 
improvements upon the machine invented by Thomas Burr in 
1820—that, in Burr’s machine, the die was placed in the end of 
the lead cylinder, opposite to that at which the piston entered; 
and the core being fastened in the end of the piston, and advanc- 
ing before it through the lead in the cylinder, was bent and twisted 
out of its central position in relation to the die, by reason of the 
great pressure required to force the whole mass of lead through 
the cylinder and out through the die—that this difficulty was 
found to be so great in practice, that the use of that arrangement 
had been abandoned—that the object of the plaintiff’s improve- 
ment was to remedy this defect, and they attempted to do so by 
using a long coreholder of sufficient size and strength to withstand 
the unequal pressure and friction, into the end of which was fas- 
tened a short core of the size required to form the inner diameter 
of the pipe. This coreholder is fastened to a strong framework 
below the platform on which the piston rests, extending through 
the platform, through the center of the piston, which is bored 
accurately throughout for that purpose, and through the center of 
the lead cylinder to its discharging end; and the short core is 
there inserted in the center of the die. This coreholder is always 
held stationary with relation to the die, so that, when the piston 
advances, it slides over the coreholder, forces the whole mass of 
lead forward in the cylinder and out at the die, in the same man- 
ner as in Burr’s machine. The coreholder being of large size, 
firmly secured to the framework, and supported by the piston 
which slides over it, would not be bent or twisted out of its proper 
position; and thus it was thought the defects of Burr's machine 
were overcome. 
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This was the plaintiffs’ invention; and it was necessary for 
the jury to consider whether the invention of Mr. Cornell, which 
the defendants used, was substantially the same, or a different 
improvement. 

That Mr. Cornell had the same object in view in his improve- 
ments that the plaintiffs had; viz., to overcome the difficulties of 
Burr’s machine. To do this, he takes the long, slender core of 
Burr, and fixes it firmly in the bottom of the lead cylinder, and 
then places the die in the end of the piston, which is made hollow 
for the purpose of permitting the pipe to escape through it; so 
that, as the piston is forced into the cylinder, or the cylinder is 
forced over the piston, the pipe is formed at the point of pressure 
where the piston comes in contact with the lead, and passes out 
through the hollow piston. Mr. Cornell claims that there are 
very material advantages in his improvement. In the first place, 
it is alledged that the core is fixed in the bottom of the lead 
cylinder, and extending upward through it to the die; so that, 
when the lead in the cylinder becomes set, or solid, it forms a 
support for the core up to the very point where the pipe is formed 
during the whole operation. In the next place, as the pipe is 
formed at the point of pressure, without moving forward the whole 
mass of lead in the cylinder—as must be done in all other 
machines— Mr. Cornell alledges that a very great amount of 
friction is avoided, and that the action of the machinery upon the 
lead, in the operation of making pipe, is entirely different from 
any other method. The defendants, therefore, insist — 

1. That these arrangements of machinery are new, and sub- 
stantially different drom the plaintiffs’ machine. 

2. That even if these arrangements of machinery are not, in 
themselves, substantially different from those of the plaintiffs, yet, 
as the result, the action upon the lead is essentially different. 
This, if so, makes the improvement novel and patentable. 

That, if the jury believed that the changes made in the machine 
by Mr. Cornell were slight and formal, such as are contained in, 
or readily suggested by, the plaintiffs’ specification and drawings, 
and that no new result in the action of the machinery upon the 
lead is produced, they were to find a verdict for the plaintiffs. 
But, if they believed that the arrangements of Mr. Cornell were 
substantially different from those of the plaintiffs, or that, by 
means of different arrangements, though not in themselves wholly 
unlike the plaintiffs, a new and useful result in the mode of 
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operation of the machine is produced, which was not known to the 
plaintiffs, and not found in any other machine, then Mr. Cornell 
was entitled to his patent; and the defendants, in using his 
machine, had not infringed the plaintiffs’ patent. 

His honor then illustrated, by a variety of adjudged cases, 
what was necessary to constitute novelty in machinery according 
to the rules of law, and instructed the jury to apply those prin- 
ciples of law to the question of fact in the present case, and find 
their verdict accordingly. 

His honor adverted to the very great importance of the case, 
as well on account of the large interests of the parties which 
depended upon their verdict, as of the interesting character of 
the points in controversy. After two hours’ absence, the jury 
returned to the bar, and found a verdict in favor of the defend- 
ants. For the plaintiffs, Messrs. Currine, Startes, and Gopparp; 
for the defendants, Messrs. Srovecuron, Noygs, and Harrineron. 


anti. 
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THE GAINES CASE. 


[FROM THE NEW ORLEANS DELTA. ] 





The trial of this great suit commenced on Wednesday the 23d 
of January. The 23d, 24th, 25th, and 26th of that month were con- 
sumed in reading the testimony, which is contained in a printed 
volume of nine hundred pages. On Monday, the 28th, the argu- 
ment was opened by Mr. Preston (by special leave), for the de- 
fendants. Mr. Preston spoke the whole of Monday, and a portion 
of Tuesday. On that day, Mr. Wright commenced his argument 
for the complainant, and closed on the next, when Mr. Campbell 
followed, also, for the complainant. He closed on Thursday, the 
31st January. On Friday, Mr. Duncan commenced his argument 
for defendants, and closed on Tuesday, the 5th February, when 
Mr. Taylor commenced, also for the defendants, and concluded on 
Wednesday, the 6th February. On Thursday, the 7th February, 
Mr. Grymes commenced his argument, for complainant, and closed 
it and the case on Saturday, the 9th February, when the case was 
given to the Court. The reading of the testimony occupied four 
days, and the argument twelve days. 

The United States Circuit Court met yesterday. Judges Me- 
Kinley and McCaleb present. Immediately on the opening of the 
Court, Judge McKinley stated that, as he and his brother Judge 
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had differed on the question, as to the force of the decision in the 
Patterson case, he, thinking that that judgment was binding, and 
Judge McCaleb, not considering himself bound by that judgment, 
he (Judge McKinley) had determined to retire from the bench and 
allow the District Judge to decide this case. He was induced to 
do this, because he was a Judge of the Supreme Court, and would 
have to sit in this case when it came up before that tribunal; 
that he never knew a case in which the Supreme Court overruled 
its own decision, and he would consider it disrespectful to his 
brother Judges to undertake to review and reverse their judgment. 
There was also another reason why he should leave the decision 
to be rendered by Judge McCaleb, who was better acquainted with 
the local or State laws of Louisiana than he was, and the case 
would go up to the Supreme Court, with an opinion written by a 
Judge familiar with the peculiar jurisprudence of this State. He 
thought this the most satisfactory course, as it would lead to the 
early decision of this case. 

Judge McKinley also stated that if, as defendants alledged, the 
Patterson case was a made-up case, it was a very curious made-up 
case, as the material evidence in that case did not differ from this. 
There was a great deal of irrelevant and inadmissible testimony 
in the case, which he should exclude, leaving it, in no essential 
point, different from that of the Patterson case. 

Judge McKinley then ordered the Clerk to enter up a minute, 
that the Circuit Judge retired from the bench during the decision 
of this case. 

Judge McCaleb then commenced reading a very long and 
elaborate opinion against Mrs. Gaines, on nearly all the points 
raised by her. He did not consider the Patterson case as a se- 
rious one, and as binding on this court. It was tainted with col- 
lusion. He referred to the facts in proof of this position. As to 
the question of legitimacy, he had desired that it should be sub- 
mitted to a jury, as a question eminently proper for a jury to pass 
upon. : 
Judge McCaleb then reviewed the testimony, dwelling upon the 
discrepancies in the statements, particularly upon those of 
Madame Despan, the principal witness of complainant. He at- 
tached a great importance to the time of the marriage. It should 
be established with more certainty. 

The ecclesiastical record, he considered, was good to prove rem 


ipsam. The declaration of Madame De Grange, formed strong 
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ground for the presumption that Zulime was not married to Clark, 
It was good record evidence. He considered that the facts in re- 
lation to Clark’s conduct to De Grange, showed that he little de- 
served the encomiums pronounced upon him by the counsel, as an 
honorable man. He also attached great weight to the alimony 
suit. Bills in Chancery were not evidence, because Chancery 
Courts were not Courts of Record ; but, according to the jurispru- 
dence of Louisiana, the records of Courts were valid proof. He 
commented on the testimony of Madame Caillavet as unworthy of 
eredit. He then proceeded to show the improbability that Clark 
was a married man— dwelt upon his attentions to Miss Caton 
and others, Madame De Grange’s marriage to Dr. Gardette, and 
other circumstances, all tending to exclude the idea that he was 
married. If Clark was married, it was a clandestine marriage, 
and, under the civil law, carried with it no civil rights. [Read a 
great many Spanish authorities.} The law does not attach so 
much importance to keeping the solemnization of the marriage 
secret, as to the conduct of the parties afterward. No marriage 
could be contracted until the previous one was dissolved. [Read 
numerous Spanish authorities on this point.] The will of 1811, 
must be set aside, before she can recover as heir. If she sues for 
her disposable portion, her action was barred by the prescription 
of five and ten years. The defendants were in good faith. He, 
therefore, considered that there never had been a marriage of 
Clark to Zulime ; that if there was, it was not valid, because it 
was a clandestine marriage — because there had been a previous 
i marriage ; and, lastly, that the defendants in this case were in 
ue good faith. There was, therefore, no equity in complainant’s bill, 
ri and she must be dismissed. 


i 
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q DISTRICT COURT OF PHILADELPHIA. 


WeETHERILL VU. WETHERILL. 








[PROM THE LEGAL INTELLIGENCER. ] 


Certain real estate was conveyed to a trustee for the sole and separate use of a married 
woman, with a power to the trustee, at the request, and with the consent and approba- 
i tion of the cestui gue trust, to sell and dispose of the premises, and to appropriate the 
proceeds according to her discretion, The married woman having become sui juris by 
the death of her husband, showing other property, made a conveyance of her estate to 
other uses. He/d that this conveyance was ineffectual as an execution of the power. 
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This was a sale under proceedings in partition, which the pur- 
chaser asked to set aside, upon the allegation that he would not 
acquire a good title. 

The facts upon which the question of title arises, are the fol- 
lowing : 

The premises, which form the subject of these proceedings in 
partition, were the property of Samuel P. Wetherill, who, with 
Martha, his wife, by deed of the 15th October, 1834 (A. M., 53, 673), 
conveyed the same as an equivalent for her patrimonial estate, 
which he had received, and might receive, in trust to G. H. Wikoff, 
for her separate use for life, remainder for Ais use for life, with re- 
mainder in fee for the use of their children living at the death of 
the survivor of them (the said Samuel P. Wetherill and Martha 
Wetherill), and the issue of such of them as might then be dead, 
such issue taking the deceased parents’ share, with the following 
clause : 

“ Provided always, and it is hereby declared and agreed, by and 
between the said parties, that it shall and may be lawful to and 
for the said George Harrison Wikoff, at the request, and with the 
consent and approbation of the said Martha Wetherill, to sell and 
dispose of the premises, hereby granted, and every, or any part 
or parcel thereof, to any person, or persons, willing to purchase 
the same, and to grant and convey the same unto the purchaser, or 
purchasers, his, her, or their heirs and assigns forever, in fee simple, 
and to receive the purchase money for the same, and to pay, appro- 
priate, and apply the said money in any way or manner, as she, the 
said Martha Wetherill, shall or may direct, without the purchaser, 
or purchasers, being in any wise subject to see to the application 
thereof, or liable for the non or misapplication of the same.” 

Mr. Samuel P. Wetherill, deceased, having, by will, dated the 
31st July, 1837, devised all his estate to Mrs. Wetherill, who sur- 
vived him, in fee, with power for her to dispose of the same, or any 
part thereof, as she should see fit and proper. 

Mrs. Martha Wetherill died upon the day of A. D., 
leaving six daughters, viz : 

Charlotte Wikoff Wetherill, a party to the partition. 

Rachel P. Wetherill, a party to the partition. 

Emily Musgrave Wetherill, who intermarried with Charles Fos- 
ter, who are parties to the partition. 

Elizabeth S. Wetherill, a party to the partition. 

Rebecca Guruls Wetherill, who intermarried with W. S. Sud 
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dards, and who died upon the day of A. D.,, leaving 
issue of one child, who, with his father and guardian, Rev. N. 
S. Suddards, are parties to the partition. 

Martha Wikoff Wetherill, who died unmarried, and without 
issue. 

Mrs. Martha Wetherill, by deed of the 12th February, 1840 
(G. 8. 11, 356), for the purpose of “ settling and assuming all and 
singular, the estate, real and personal, thereinafter mentioned to, 
for, and upon such uses, intents and purposes, as are thereinafter 
mentioned, expressed, and declared of and concerning the same, 
etc., “ by virtue of all her estates, interest, and powers in the premi- 
ses,” conveyed to (insert names of trustees), “ all and singular the 
messuages, tenements, lots of ground lands and ground rents, and 
parts and parcels of messuages, tenements, lots of ground lands 
and ground rents, bonds, mortgages, securities, stocks, loans, 
moneys, chattels, and effects, and, generally all the estates, real 
and personal, whatsoever, and wheresoever situated, whereof she, 
the said Martha Wetherill, now is seized or possessed, interested 
in, or entitled to, as well at law as in equity, in possession, rever- 
sion, remainder, or expectancy, under, and by force and virtue of 
the last will and testament of her husband, Samuel P. Wetherill, 
deceased, and otherwise, howsoever, in trust to and for her 
own use for life without impeachment of waste; and from and 
after her death, one undivided sixth part of the said granted 
premises, in trust to each of her six daughters, therein named, for 
the use of each daughter for life, in the modes respectively di- 
rected, and from and after the death of each daughter, for such 
uses as the said daughter might, by will, attested in the manner 
prescribed, appoint, and for want of such appointment for the use 
of the daughter’s surviving child, or children, and issue of deceased 
children in fee, the issue of deceased children taking the parent’s 
share ; with cross limitations of a like character, to take effect 
upon the death of either, or any of the six daughters intestate 
without issue, her or their surviving, with authority in the trustees, 
with the written consent of Mrs. Wetherill, during her life, and 
after her death, as they should deem advantageous to the estate, 
to sell, and reserving, or not reserving, ground rents, which, if re- 
served, should again be salable, etc. All proceeds to be invested, 
subject to the same trust, etc., with power to change trustees, and 
an authority in Mrs. Wetherill, to reverse the uses and declare 
new ones.” 
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At the time of the execution of the last mentioned deed, Mrs. 
Martha Wetherill, in addition to the property devised to her by 
the will of her husband, 8. P. Wetherill, was entitled to a remain- 
der in a portion of her father’s estate, after the termination of the 
life estate of her mother, by virtue of the will of her father. 

She was also entitled to the life estate, by virtue of the deed 
first above recited, viz., the deed of the 15th October, 1834, in the 
premises, which formed the subject of the proceedings in partition. 

Mrs. R. 8. Suddards, one of the daughters of Mrs. Martha 
Wetherill, executed her power of appointment, by divising her por- 
tion of the trust estate to her husband, the Reverend William L. 
Suddards. 

The trustee, under the date of 15th of October, 1834, never 
made any conveyance of the premises, and was never applied to 
for that purpose. 

If the court should be of opinion that the deed of 12th of Feb- 
ruary, 1840, was an equitable execution of the power reserved to 
Mrs. Martha Wetherill, by the deed of the 15th of October, 1834, 
then it was agreed between the parties that the sheriffs sale shall 
be set aside. 

Mr. Tuayer, for rule; Mr. Luptow, contra. 


April 6, 1850. 

Suarswoop, J.— This is a sale under proceedings in partition, 
which the purchaser asks to set aside, upon the allegation that he 
_ will not acquire a good title. 

The premises were originally conveyed to a trustee, for the sole 
and separate use of a married woman, with a power to the 
trustee, at the request, and with the consent and approbation of 
the cestui que trust to sell and dispose of the premises, and to ap- 
propriate the proceeds, according to her direction. The married 
woman having become sui juris by the death of her husband, and 
having other property, made a conveyance of all her estate to 
other uses. One point relied on in the case, was, whether the 
premises were intended to be conveyed by this deed. It will be 
unnecessary, in the view we take of it, to consider this question. 
Assuming that it was—had she the power to convey the settled 
estate ? 

There are authorities, undoubtedly, for the position that a power 
to appoint the money produced by an estate directed to be sold, is 
a power to appoint the estate itself. Bullock vy. Floodgate, 
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(2 Ves. p. 589). In the matter of the estate of John Woods, de- 
ceased (1 Barr, 368), where there was a power to sell after the 
death of 8., the proceeds to be distributed as she should appoint 
by will, it was held that a devise of the real estate by S., was 
ineffectual. Judge Rogers, in that case, dismisses Standen v. 
Standen (2 Ves. p. 594), and Bullock v. Floodgate (1 Ves. and 
B. 477), with the remark that they do not resemble the one before 
the court. That is true. Still the principle enunciated in those 
cases, was broad enough to cover the case. A distinction has 
been attempted to be drawn between that and the case before us. 
It is said there that the power of sale was not to be exercised un- 
til after the death of 8. True; but the power of disposal of the 
proceeds was also not to take effect until after her death. The 
power to dispose of the proceeds was to be exercised only by last 
will, which, in its nature, is ambulatory until the death of the tes- 
tator. At the same period that this disposition was directed to 
take effect, the sale was ordered. She used her power over the 
land itself at the same time, and in the same mode in which she 
was authorized to use it over the proceeds. Where is the sub- 
stantial difference? Had she conveyed the estate by deed in her 
lifetime, then, indeed, there would have been force in the argu- 
ment. We consider that the decision in re Wood’s estate as over- 
turning the very principle, that a power to dispose of the proceeds, 
gives a power to dispose of the land. 

In regard to a feme covert, it is clearly within Lancaster and 
Dolan (1 R. 247), which, contrary to the weight of the English au- 
thorities, settled the law in this State to be, that a feme covert can 
exercise no power over an estate settled to her separate use, ex- 
cept what is clearly given to her by the deed of settlement. 

It is true, that the case is altered when she becomes discovert 
by the death of the Baron, but, it is very questionable, whether 
the same doctrine should not, according to sound policy, be ap- 
plied to all trusts, and, as a measure of protection, to the interests 
of alli cestui qui trusts. 

Rule discharged. 
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English Chancery, January, 1850. Woodburne v. Woodburne. 
[19 L. J. Rep., n. s., Chy. 88.) 
WILL— CONSTRUCTION — VESTING— “IN CASE OF DEATH WITHOUT LEAVING 
ISSUE.” 

M. H., by her will, gave to trustees the sum of three thousand pounds upon trust, to 
pay the interest thereof for the maintenance of A., and to pay him the principal when he 
should attain twenty-one; but direeted that, in case he should die before his legacy should 
be payable, leaving lawful issue, such issue should take their deceased parent’s legacy. She 
then gave one moiety of the residue of her estate upon trust for W. for her life, and, after 
the death of W., she gave this moiety to A., at the time his other legacy became payable ; 
and in case of his death, without leaving lawful issue, then the same to be equally divided 
between B., C., and D. A. survived the testatrix, attained twenty-one, and died in the 
lifetime of W., without ever having been married. Held, that the share of the residue 
had vested in him absolutely, and did not go over to B., C., and D. 


Queen’s Bench, November, 1849. Harris v. Holler. 
[19 L. J. Rep., n. s., Q. B. 62.) 


PRACTICE—COMPELLING ATTORNEY TO DISCLOSE PLAINTIFF’S RESIDENCE ~ 
FURTHERING CRIMINAL PROCEEDINGS. 


The plaintiff, a female, who had been employed by the defendant to take care of his house, 
but who had subsequently left it, brought an action against him for breach of promise of 
marriage. The defendant had threatened to proceed criminally against her, on a charge of 
taking away some of his property from the house. The court refused to compel the plaintiff’s 
attorney to disclose her place of residence, as the defendant knew who she was, and had 
avowed that he sought the information with the view of effecting her arrest on the criminal 


charge. 
English Common Pleas, Nov., 1849. Edwards, et al. v. Jevons. 
[19 L. J. Rep., nm. 8., C. P. 50.) 
GUARANTEE — CONSIDERATION —EVIDENCE TO EXPLAIN —PLEADING—DECLARA- 
TION ON GUARANTEE. 

A guarantee, purporting to be given in consideration “of Messrs. E., etc., giving credit to 
Mr. D. J.,”’ is good, as those words may apply to future as well as to past credit. 

Evidence is admissible in an action on such a guarantee, to show that it was intended to 
apply to future credit. 

The declaration stated that D. J. was indebted to the plaintiffs in forty-six pounds, for 
goods sold, which sum was already due, and that the plaintiffs had delivered goods to D. J. 
of the value of fifty pounds, at a month’s credit, which had not expired at the time of the 
promise —that D. J. applied to the plaintiffs for time for payment of both sums, and the 
plaintiffs consented to give three months’ time, upon having the guarantee of the defendant 
set out in the declaration. The guarantee was then set out, the consideration being stated on 
the face of it, as above; viz., ‘giving credit’? to D. J. On special demurrer, held that the 
declaration was good, and that it sufficiently appeared on the face of it that the consideration 
for the guarantee was future credit. 
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English Common Pleas, Nov., 1849. Acraman, ct al., v. Morrice. 
(19 L. J. Rep., n. 8., C. P. 57.] 
TROVER—SALE OF GOODS— PROPERTY, WHEN IT PASSES—STATUTE OF 
FRAUDS— DELIVERY AND ACCEPTANCE. 

The defendant contracted with S. for certain quantities of timber. The defendant’s agent 
was to select the timber from felled trees, and to mark out the portions of the trunks which 
were to be delivered to the defendant; and it was then the duty of S. to sever the timber, 
and convey the marked portions to the defendant’s wharf, and deliver them there. The 
defendant’s agent having selected certain trees, and marked out the required portions, S. 
became bankrupt before the timber was severed, and the messenger of the court of bank- 
ruptcy took possession of it. The defendant afterward seized the timber, severed it, and 
carried away the marked portions. Held, that he was liable in trover, the property in the 
timber not having passed by the marking out of the parts required, and that there was no 
delivery, or acceptance, under the statute of frauds. 


English Common Pleas, Nov., 1849. Porcher, et al. v. Gardner, et al. 
[19 L. J. Rep., n. s., C. P. 63.] 
CONTRACT, CONSTRUCTION OF—CONDITION PRECEDENT. 

The plaintiffs, trustees of a marriage settlement, comprising certain land which was 
required by the defendants, the managing committee of a projected railway company, for 
which a bill was then pending in parliament, agreed that, in consideration of eleven thousand 
seven hundred pounds to be paid the plaintiffs by the said railway company, the said railway 
should pass through the said land; and if the bill should pass in the present, or next session 
of parliament, the company should, within six months after the passing of the bill, pay to 
the plaintiffs the said purchase-money, and, in consideration thereof, should have conveyed 
to them nineteen acres of the said land; the whole of the agreement to be null and void 
unless sanctioned by the court of chancery in a cause of Lawrence v. Porcher, and so much 
of the agreement as the court required should be inserted in the act. Held, that the 
obtaining, by the plaintiffs, the sanction of the court of chancery to the agreement within 
six months of the passing of the bill, was a condition precedent to the payment of the money 
by the defendants. 


Exchequer of Pleas, May, 1848. Stevens vy. Keating. 
[19 L. J. Rep., n. 8., Ex. of P. 57.) 
PATENT, INFRINGEMENT OF— VALIDITY OF SPECIFICATION. 

In a patent for “a process, or method, of combining various materials so as to form 
stuccoes, plasters, and cements, and for the manufacture of artificial stones, marbles, etc. 
used in buildings,”’ the specification, after stating the invention to consist in producing 
certain hard cements of the combination of the powder of gypsum, powder of limestone and 
chalk, with other materials, such combinations being —subsequent to their mixing —sub- 
mitted to heat, described the method, or process, of making a cement from gypsum to consist 
in mixing with powdered gypsum strong alkali—for instance, best American pearlash — 
dissolved in a certain proportion of water, this solution to be neutralized with acid (sulphuric 
acid being the best); the mass to be kept in agitation, and the acid to be added gradually 
till the effervescence should cease; and then a certain proportion of water to be added (if 
other alkali were used, the quantity to be varied in proportion to its strength); and the 
mixture having been brought to a proper consistence by the further addition of powdered 
gypsum, to be dried in molds, and finally subjected to a furnace capable of producing a 
red heat. The description of the mode of making the cement differed little from that of the 
preceding process. The specification, after proceeding to state the mode of using the cement 
so made, stated, in conclusion, that other acids and alkalies beside those before mentioned 
would answer the purposes of the invention, though not so well, and that the inventor 
claimed the method, or process, thereinbefore described. 
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Held, that the specification was bad; for that either the inventoi claimed all acids and 
alkalies, or those only which would answer the purpose: in the former of which cases, as 
some acids and alkalies would not answer the purposes of the invention, the specification 
was, therefore, bad; and, in the latter case, it was bad, for not specifying those acids and 
alkalies which would be found to succeed. 


Exchequer of Pleas, Dec. 1849. Cherry v. Heming, et al. 


{19 L. J. Rep., n. s., Ex. of P. 63.) 
CONTRACT NOT TO BE PERFORMED WITHIN A YEAR—STATUTE OF FRAUDS— 
DEED, EXECUTION OF—ACKNOWLEDGMENT. 

By an indenture made between E. C., of the first part, G. W., of the second part, J. R., 
of the third part, and D. H. and J. S. N., of the fourth part, E. C. assigned a patent to D. 
H. and J. S. N., to be paid for by installments extending beyond a year from the execution 
of the deed. The deed was duly signed and executed by all the parties except D. H. There 
was a seal in the usual way for him, but no signature. It was proved that he had, together 
with J. S. N., attempted to work the patent, and sent a notice to the plaintiff, pursuant to a 
certain proviso in the deed, in which the deed was recited as made between the several 
parties thereto, and their names were correctly stated. This notice was signed by D. H. 
In an action of covenant against D. H. and J. 8. N., they severally pleaded non est factum. 
At the trial, D. H. produced the deed. Held, first, that there was evidence to go to the jury 
that he had adopted and delivered the deed. Secondly, that, as all that was to be done by 
E. C. was to be done within a year, the fourth section of the statute of frauds did not apply. 

Semble, that the word “agreement,”’ in the statute, dees not include deeds, 

Semble, also, that, if it did, the notice above mentioned would have been a sufficient 
memorandum within the statute. 


Queen’s Bench, Hilary Term, 1849. Boosey v. Davidson. 


{11 Monthly Law Reporter Rep., Q. B. 574.) 
COPYRIGHT — FOREIGNER. 

There is a copyright in this country for the works of a foreigner published here, without 
having been before published abroad. 

In an action for infringing the copyright in an opera, defendant, in order to prove a prior 
publication, offered in evidence the statement by a witness, that he had seen in print, in 
Milan, many parts of the opera before the 10th June, 1831. Held inadmissible, without 
accounting for the nonproduction of the printed copies. 

The statement, by a witness, of his having heard, before the 10th June, 1831, persons in 
society sing parts of the opera at a piano, with printed music before them, is no evidence that 
the music in the printed papers was the same as that of the opera in question. 


United States District Court of the Eastern District of Pennsylvania. 
Vanderslice v. the steam towboat Superior —In Admiralty. 


[7 dm. Law Jour. Rep., U. S. D. C. 347.) 
COMMON CARRIERS. 

1. Considerations stated by Kane, J., for holding a steamtug to the rigid accountability 
of a common carrier, in opposition to the case in 3 Hill N. Y. R. 9. 

2. The captain of a steamtug is the pilot of the voyage, and is the best judge of the 
sufficiency of the canalboat taken in tow to resist the weather, and of the adequacy of her 
crew to do what may be required for her protection, and can not limit his responsibility by 
a notice given at the commencement of the voyage, that it must be at the risk of the 
cana!boat. 

3. The steamtug, notwithstanding such notice, is bound for the exezcise of all that skill 
and care which the circumstances of the case demand. 


Vor. Il. x. s. No. 9. 29 
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Court of Exchequer, Trinity Term. Boosey v. Purday. 
[11 Monthly Law Reporter Rep., C. of Fr. 581.) 
COPYRIGHT — FOREIGNER. 

A foreign author residing abroad, or his assigns, is not an author within the meaning, and 
can not have the benefit, of the statutes 8 Ann., c. 19, and 54 Geo. iii, c. 156, as those acts 
were intended for the encouragement of British talent and industry, by giving to authors 
who are British subjects either by birth or residence, or their assigns, a monopoly in their 
literary works, dating from the period of their first publication here. 

But, supposing a foreign author and his assigus to be within these acts, and to have by 
law a copyright, where the author means to publish contemporaneously in England and 
abroad, he or his assigns are not disentitled to copyright by the actual publication in one 
place before the other on the same day. 


First Judicial District of Penn., Quarter Sessions of Philadelphia 
County. Commonwealth v. William T. Johnson. 


[7 Am. Law. Jour. Rep., F. J. D. of Penn, 359.) 
BAWDYHOUSE. 
1. A person who lets his house to another, knowing that the lessee intends to keep a 
bawdyhouse, is guilty of an indictable offense. 
2. Such person can not, however, be convicted on an indictment which only charges in 
general terms the offense of keeping a bawdyhouse. The facts must be specially set forth. 


District Court of Allegheny County, Penn. Matthew Moille & Co. 


v. Hays & Black. 
[10 Am. Law Jour. Rep., D. C. Allegheny Co. 445.) 
STOPPAGE IN TRANSITU. 

1. Upon the purchaser’s insolvency, an unpaid seller of goods has a right to stop them in 
the hands of any middleman, or carrier, at any time before they reach their final destination, 
or come into the purchaser’s possession as owner. 

2. This right is not defeated by the goods being intercepted, and marks changed, by an 
agent, unless it were done for the purpose of taking possession under authority and on behalf 
of the purchaser as owner. 

3. A delivery of the goods to a drayman, or other person, for the purpose of being taken 
to a transportation office, and then shipped to the purchaser, is not such a delivery as will 
prevent the right of stoppage in transitu. 

4. The seller’s right of stoppage in transitu is not defeated by a seizure of the goods while 
in transit, under writs of foreign attachment issued by other creditors against the purchaser. 

5. The purchaser’s notes, given for the price of the goods, need not be tendered back 
before stopping the goods on account of his insolvency. 

6. Where the carrier holds the goods for the attaching creditors, and his own claim for 
freight is paid by the plaintiff in replevin before the execution of the writ, the action will 
not be defeated on the ground that the freight was not paid before the writ was issued. 


Supreme Court of Pennsylvania, December, 1843. Gas Company v. 
Northern Liberties. 
[10 Am. Law Jour. Rep., 8. C. of Penn, 455.) 
MUNICIPAL CORPORATIONS, 
1. How far a city, borough, or district corporation may regulate the ¢ime in which a gas 
company may, under its charter, open and dig up the paved strects for the purpose of laying 


gas pipes. 
2. Such regulations must be reasonable and for the common benefit, not in restraint of 


trade, nor imposing a burden without an apparent benefit. 
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3. An ordinance prohibiting a gas company, Jetween the 1st December and 1st March, 
from opening or digging up any paved streets, within the incorporated district, for the 
purpose of laying gas mains along the same, provided it shall not be construed to prevent 
the introduction of gas into premises fronting on streets in which the gas mains have been 
laid, is reasonable and valid. 

4. An ordinance prohibiting the digging up the street for the purpose of introducing the 
gas into premises on the opposite side of the street to that on which the gas mains are laid, is 
unreasonable and invalid. 

5. The court will take notice of the regular course of the seasons; and what is a reasonable 


and necessary regulation is a question for the court to decide. 


N. Y. Court of Chancery. Windt, et al. v. German Reformed Church. 


[10 Am. Law Jour. Rep., N. ¥. C. of Chan, 460.) 
CEMETERY — BURIAL, 

1. The sepulture of friends and relatives in a cemetery belonging to a religious society, 
confers no right, or title, upon the survivors, and they can not prevent the sale of such 
cemetery by the corporation, and the removal of the interred remains, where such removal 
is, in other respects, conducted according to law. 

2. The payment of fees and charges to the corporation, or its officers, upon interments, 
gives no title to the land occupied by the body interred. The payment confers the privilege 
of sepulture for the body in the mode used and permitted by the corporation. The right to 
have the same remain undisturbed as long as shall be required for the entire decomposition 
of such remains, provided the cemetery shall so long continue to be used as such; and the 
right, in ease the cemetery shall be sold for secular purposes, to have such remains removed, 
and properly deposited in a new place of sepulture. 

3. The conveyance of vaults, or buryinglots, in a cemetery, by a religious incorporation, 
confers a perfect right of property on the grantee, independent of any use of the same for 


sepulture. 
December 23, 1846; January 8, 1847. 





NOTICES OF NEW BOOKS. 


Benepicr’s Apmiratty. The American Admiralty, its Jurisdiction and Practice, with 
ractical forms and directions. By Erastus C. Benepicr. “The worst civil code would 
one which should be intended for all nations indiscriminately ; the worst maritime 
code, one which should be dictated by the separate interests, and influenced by the peculiar 
manners, of only one people.’”"—Pardessus. New York: Banks. Gould & Co., Law 
Booksellers. Aikeny : Gould, Banks & Gould, 104 State street. 1850. 


This book, which we have received from the publishers through Messrs. H. W. Derby & 
Co., though much wanted wherever “‘the tide ebds and flows,” is, unfortunately, of little 
p:actical value in the Mississippi valley, where the tide does not ebb and flow. Notwith- 
standing the earnest efforts more than once made to procure the extension of admiralty 
jurisdiction over our lakes and rivers, Congress has found no sa/¢ in the rivers, but only in 
the lakes. During this very session, the judiciary committees in both houses had constitu- 
tional scruples as to the western rivers, and reported against the extension of admiralty 
jurisdiction over them. So, this book, which appears to evince great industry, ability, and 
research, has only a speculative value to the great mass of our readers. But we hope the 
day is not very distant when common sers> will gain the victory over hairsplitting ; and 
then this book will be weleomed by western, as it now must be by eastern lawyers. 
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Inpiana Reports. Reports of Cases in the Supreme Court of the State of Indiana, 
including all the cases of importance argued and decided from the commencement of the 
May term, 1848, to the close of the November term, 1849. with a table of cases and an 
index to the principal matters. Reported by Tuomas L. Smiru. New Albany: Kent & 


Morman, publishers. 1850. 

We have received the above work from Messrs. H. W. Derby & Co. The accomplished 
reporter is one of the judges of the supreme court. We have heretofore had occasion to 
speak in the highest terms of the jurisprudence of Indiana, and of the very great excellence 
of the reports of Judge Blackford; and, judging from the present volume, the same expres- 
sions might be repeated now. This book is truly mu/tum in parvo, containing four or five 
times as many cases as are ordinarily found in a single volume elsewhere. We notice, too, a 
a roll of attorneys, which is a great convenience, but which might be made still greater by 
annexing the residence of each. 


Pace on Divorce. A view of the Law relative to the subject of Divorce. in Ohio. Indiana, 
and Michigan. By Henry Forsom Pace. ‘ Dare jura maritis.”—Horace. Columbus: 
J. H. Riley & Co. 1850. 

We have received from the publishers, through Messrs. H. W. Derby & Co., a book with 
the above very modest title; for it is, in fact, a very thorough treatise upon the law of 
divorce and alimony, not only as it exists in the three states above named, but as it exists 
generally in Great Britain and the United States. And it not only has the merit of being a 
very good book in itself — well condensed, clearly expressed, and systematically arranged — 
but it supplies a want which all practitioners have often felt; there being no other, upon the 
same subject, at all adapted to this country. 





MISCELLANEOUS ARTICLES. 


RAILROADS IN CITIES—CORPORATE POWERS—INJUNCTION. 


Supreme Court or New Yorx.—Hudson River Railroad.—General term ; before Judges 
Jones, Edwards, Edmonds, and Hurlbut. Motion was made, previous to the completion of 
laying down the rails through Canal and Hudson streets to Chambers, for an injunction to 
restrain the company from laying down the track, and compel them to take those on the 
above streets already laid. This court yesterday gave a decision denying the motion. 

The principal points of the application were, that the railroad was an injury to the property 
in the streets, and dangerous to the lives of the inhabitants—that the owners of the lots 
were also owners of one half of the street in front of their premises—that the corporation 
had no right to take the street for the purposes of a railroad, and that the vote in the board 
of aldermen permitting it, being but eight to five, less than a majority of the whole number 
of members elected, was invalid under the amended charter, which required a majority of all 
the members in order to pass an ordinance, or law. 

The court, through Chief Justice Jones, delivered an opinion at much length. Hudson 
street was ceded by the corporation of Trinity Church to the corporation of the city of New 
York, to be kept open as a highway forever. The street, except in the line of block between 
Reade and Chambers streets, where it is somewhat narrower, is from eighty-five to ninety 
feet wide; and the double track, which is in the middle of the road, takes up less than 
eighteen feet; and Canal street is one hundred feet wide. The owners of the lots do not 
own the street; it having been ceded to the corporation, who, by law, own the fee. They 
have a common interest in the street with others; but no greater interest, as to actual legal 
right, than the public at large. By the city charter, the corporation have a right to regulate 
the streets; and there is no good reason, but the contrary, why the power of permitting a 
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railroad track to be laid down in a portion of any street, or streets, for the public accommo- 
dation and use, should not come within the power of regulation. It is a different mode of 
use from what was originally thought of; but it is necessary with a view to the improvements 
in machinery, the advance of the age, and the facilities of this mode of travel. The legisla- 
ture gave permission to this company to construct a railroad from the city of New York toa 
point opposite Albany, and to lay down their rails in such streets of New York as the common 
council should give them permission to do. The vote of the board of aldermen merely, 
granting this permission, was not a law such as required the vote of a majority of all the 
members. In the board of assistants the vote was eighteen to five, in favor; and, if minor 
matters of the kind were disposed of by a vote in jointballot, it would be equally good as 
any way. The court thinks that the corporation has a right to give permission for railroad 
tracks to be laid down in the streets. The owners of lots on the streets have no more rights 
than owners of adjoining property, with the common right of the use of the street. Should 
the business, or premises, of any be injured by the acts of the company, they have their 
remedy in a suit at law. The motion for injunction must be denied. 

Judge Edwards stated that the opinion of the Chief Justice was concurred in by himself 
and Judge Edmonds, being the unanimous opinion of the court before whom the case was 
argued. 


PATENT—WOODWORTH PLANING MACHINE. 


Wilson, et al. v. Brown, in the U. S. Circuit Court for Maryland.—This was an action 
for an alledged infringement of a patent right, which has occupied the court and jury for the 
past two weeks. For a proper understanding of the case, we give a short history of it, with 
the finding of the jury. 

In the year 1846, Messrs. Wilson and Wadsworth, the assignees of the eastern section 
of Maryland of the patent granted to William W. Woodworth, administrator of William 
Woodworth, deceased, for a planing machine, exhibited their bill of complaint in the above 
court, sitting as a court of equity, against Mr. Brown, to enjoin him from using a planing 
machine in the city of Baltimore, which they insisted was an infringement of said patent. 
On this bill an injunction was awarded. 

In his answer, Mr. Brown denied that William Woodworth was the first and true inventor 
of the planing machine and improvement for which the original patent of 27th December, 
1828, was issued; and he further insisted, that even if William Woodworth was the first 
and true inventor of the improvement, etc., for which the original patent was granted, yet 
that the reissued patent of the 8th of July, 1845, issued with an amended specification — 
on the surrender, by the administrator, of the original patent, for an alledged defective 
specification was not for the same invention for which said original patent had been 
granted; and he also denied that the machine used by him was the same in principle and 
mode of operation as the machine covered by said patent. On the filing of the said answer, 
the injunction was dissolved, and the circuit court thereupon ordered that the issues of fact 
framed by the court should be tried by a jury at the bar of said court, as a court of law. 
Three issues were directed to be tried : 


1. Whether William Woodworth was the first and true inventor of the improvements for 


which the patent of 1832 was issued, except a part thereof afterward disclaimed. 

2. Whether the reissued patent of 8th July, 1845, was the same invention for which the 
patent of 1828 was granted. 

3. Whether the defendant’s machine was the same in its mechanical principles and mode 
of operation as the machine covered by the same patent. 

The case was submitted to a jury at November term, 1848, and the trial occupied three 
weeks of the term; but the jury could not agree upon a verdict, and was discharged. At 
the present term the issues were again submitted to a jury; and, after a trial of two weeks, a 
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verdict was rendered on Saturday evening in favor of the plaintiff on the first and third 
issues, and in favor of the defendant on the second issue. As the suit was found on the 
patent of the 8th July, 1845, the practical result of the finding is in favor of the defendant, 
Mr. Brown. 


LETTING OF CHATTELS—NOTICE OF OTHER CLAIMS. 


Superior Courr or New Yorx.—Herring v. Willard.—Mr. 8. P. Nash, for plaintiff; 
Mr. R. M. Tysen, for defendant. Charles I. Oakley delivered the opinion of the court, in 
substance as follows : 

The question in this case is, who has the better title to the Salamander Safe, Herring or 
Willard? It is contended on the part of the latter, that, by Herring’s parting with the 
possession of the property, and leaving it with Young & Co. as the apparent owners, Willard, 
on receiving a mortgage of the safe from Young & Co. for rent, payable to him, became a 
bona fide purchaser of the same, and is entitled to retain it. 

We have considered the matter, and think Herring has the better title. It is plain that 
he never parted with the title; and there is a fatal defect in the outset of Willard’s claim as 
a bona fide purchaser, in this, that it is not alledged in his answer; and it nowhere appears 
that, when he took his mortgage, he was ignorant of the arrangement between Herring and 
Young & Co., by which the safe was put into their possession, or that he received the 
mortgage without notice of Herring’s rights. Independent of this point, we have no doubt, 
under the cireumstances, that Herring is entitled to the property. There was not only a 
conditional sale: of it to Young & Co., but a conditional delivery also. In effect, the 
arrangement was only a letting of the safe to Young & Co., to be reclaimed, if they did not 
pay the price fixed upon; and, in that event, they were to pay rent for its use. 

It is exactly the case of leasing personal property —such as the furniture of a house — for 


‘permanent use, with the addition cf an agreement to sell it at a future time, on receiving a 


stipulated price. It is not like the case of property placed in the hands of one who keeps 
similar articles for sale—as goods deposited with a merchant, or trader. The general 


principle is, that the title of the real owner must prevail; and there are no circumstances 


here to warrant an exception to the rule, on any recognized ground. The case of Strong v. 

Taylor (2 Hill, 326), and several in the Massachusetts reports, are authorities in favor of the 

plaintiff. Among the latter are Barrett v. Pritchard (2 Pick., 512), Fairbanks v. Phelps 

(22 ibid., 535), and The Dresser Manufacturing Company v. Waterston (3 Metc., 9). 
Judgment for the plaintiff. 





RAILROAD DAMAGES. 


The supreme court of Massachusetts have decided, in the case of Morena Jordon v. Fall 
River Railroad Company, that the company is liable for a trunk lost or stolen, and for such 
valuable articles contained in it as may be considered connected with personal apparel — such 
as a watch and chain—and for so much money as may be considered necessary for traveling 
expenses; but not for large sums of money, or merchandise, thus carried, unless specially 
notified. 


RAILROAD LIABILITIES. 


Judge Parker, in a case tried before him recently at Troy, has decided, that when a 
passenger at one end of a continuous line of railroads, owned by different companies, pay; 
his fare through, and delivers his baggage to the agents of a company at one end of the 
route, that company is liable for its loss by the way; and that it is no defense, if the loss 
happened after the baggage was transmitted to the agents of another read of the same line. 
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ATTORNEYS AS WITNESSES. 

In the district court of Allegheny county, Pa., before Judge Lowrie, Dec. 13, 1849: 

Morrison v. M’ E!fiesh.—In the trial of this cause, R. Woods, Esq., counsel for defendant, 
offered F. C. Flannigan, his colleague in the cause, as a witness to prove a fact. Objections 
being made by Wilson M’Candless, Esq., that the witness offered was of counsel in the case, 
the court ruled: That there was no difference in legal competency, as witnesses, between 
legal and commercial agents. The most that courts could do on this subject would be to 
make a rule, that, when it became necessary to use the testimony of counsel in a case, he 
should cease acting further as counsel, and become a witness merely. 


; TELEGRAPH MISTAKES. 

A nice question will shortly be brought before one of the courts at Washington, arising 
from the following circumstances: A land speculator, while in that city, sent a message 
north, instructing his agent to give a certain amount for a piece of land then in market. 
The operator, mistaking the figures, increased the sum named, so that the agent purchased 
the land at three times the amount he ought to have paid. The action will be to test the 
liability of the telegraph company in the matter. For the information of those who send by 
telegraph, it may be well to state, that, as figures are always reduced to words by the 
operator, and charged accordingly, the safer plan is to use words instead of numericals. 


THE PARKER WHEEL PATENT. 
We publish the following by request. Weare told that hundreds of suits are still pending. 
We have heretofore reported a decision in Ohio directly the reverse : 


In the circuit court of the United States, on Monday evening, after a trial of ten days’ 
duration, the case— Case, assignee of Parker, v. Morland—was submitted to the jury. 
This trial has excited much attention, partly on account of the great interest involved, and 
partly because the trial heretofore had in Ohio and Pennsylvania had resulted in favor of the 
plaintiffs. Messrs. Oliver H. Smith, Albert S. White, and Zeb. Baird were counsel for the 
plaintiffs, and Messrs. Samuel Judah, Randall Crawford, and Jos. L. Jernegan, for the 
defendant; and probably this array of forensic force added not a little to the interest of the 
occasion. For the information of those who are interested, we have obtained a statement of 
the positions which the defendant’s counsel, in their argument, claimed that they had 
established by sufficient evidence. They are as follows : 

1. The horizontal shaft, with two or more reaction wheels on it, was not new when 
patented by the Parkers. 

2. The outer cylinder was not new when patented. 

3. The air-tight box was not new when patented. 

4, The inner cylinder is useless and injurious. 

5. The scroll is useless and injurious. 

6. There is no substantial improvement in the buckets described in the specification and 
plan ; it is the reaction bucket in prone. 

7. The combination of percussion and reaction on the same wheel, if possible, is injurious, 
but is, in fact, impossible. 

8. There is no f that the specification and plan of the patents of 1829 are now 
followed as to the form of the buckets, or as to the proportion of the gate to the issues; on 
the pang it is in proof, by the plaintiff's own witnesses, that the wheel called Parker’s, 
as now , is entirely a percussion wheel. 

On Tuesday morning the jury returned a verdict for the defendant. A motion for a new 
trial was made and yim ; and then a motion in arrest of judgment, for some technical 
objection, was made, and, at the solicitation of Mr. Smith, continued till the next term.— 
Indiana State Journal. 





LIABILITY OF INNKEEPERS. 
The New York Commercial gives the following report of a case tried in the marine court 
of that city : 


Needles , Needles y. Howard.—Suit against the proprietor of the Irving House, to recover 
a package. The plaintiffs are merchants at Baltimore. One of their firm, being 
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in New York, bought a package of fine goods at Jaffrey’s store, and directed it to be sent to 
the Irving House, where he put up. The goods not being there next morning. Mr. N. went 
to the store of Mr. Jaffrey to inquire the reason. and was told that they had been sent at 
eleven o’clock the day before. It was denied at the house that they had been left. 

The porter of Mr. Jaffrey proved that he left the goods in the office of the Irving House, 
on the counter, at eleven o'clock. in the presence of the two clerks—that one of them, who 
was within the counter, said it was all mght. After Mr. N. called to know why they were 
not sent, the porter went up to the Irving House, saw the clerk, and told him a had laid 
the goods upon the counter in his presence, while he was talking to the other clerk, who was 
about leaving for Wall street. ‘The clerks both testified that no such bundle had been left 
there—that, if it had, it would have been entered in their packagebook, and would have 
been sent to Mr. Needles’s room, but that there was no entry; and, therefore. they were 
certain it could not have been delivered, because they had never known an instance of such 
an omission. They also stated that thirty-six packages had been left there, and entered in 
this way, on that day. 

The court charged that an innkeeper is liable for all packages sent to his house, and left 
under the eye of the person having charge of the baggage —that, if the rule was otherwise, 
great mischief might arise from the dishonesty of servants, or persons lingering about the 
establishment. and the want of vigilance and care on the part of landlords to protect the 
baggage of their guests, they having so much better opportunity of care in respect to it than 
they themselves. If the jury in this case are of opinion that the package was delivered on 
the counter under the eye of the clerk, the defendant is responsible. 

Verdict for plaintiffs for the price of the goods. 


PATENT RIGHTS—WOODWORTH PATENT. 


We learn that the supreme court on yesterday, in the case of Wilson, assignee of Wood- 
worth, v. Forsyth & Timpson, decided that a person in the lawful possession and use of a 
patented machine, when a patent is renewed or extended, is not merely entitled to the 
continued use of the thing patented. according to his interest therein, by virtue of the 
eighteenth section of the act of July, 1836—as decided in Wi/son vy. Rousseau, and in this 
case when formerly before the court in 1846—but also a right to keep the machine in 
perfect repair— not, however, to the extent of destroying its identity; and that supplying 
new cutters and knives to Woodworth’s Planing Machine, when the old ones become worn 
out, are lawful repairs, which may be made without infringing the patentee’s extended right. 
The court also decided that the allegation of fraud against Uri Emmons, in obtaining an 
interest in the Woodworth patent in 1829— Forsyth & Simpson claiming in part under 
Emmons— was not maintained in this case. The court affirmed the decree of the circuit 
court of the United States for Louisiana, dismissing complainant’s (Wilson’s) bill — Judge 
Wayne delivering the opinion. The case was argued by Mr. Webster and Gov. Seward, 
for complainant, and Mr. H. D. Gilpin and J. D. Westcott, for defendants.— Wash. Union. 


JUDGE STORY AND THE LAW SCHOOL AT CAMBRIDGE. 


The committee appointed by the board of overseers of this institution to investigate its 
condition, have recommended, through their chairman, Charles Sumner, Esq., the establish- 
ment of a professorship of commercial law and the law of nations, as the most appropriate 
mode of testifying a proper respect for the memory of their late benefactor and fellow 
laborer, Judge Story. In connection with this suggestion, the committee say : 

It is well known that it was the earnest desire of Professor Story, often expressed, in view 
of the increasing means of the Law School, and of the necessity of meeting the increasing 
demands for education in the law, that professorships of both these branches should be 
established. He regarded that of commercial law as most needed. His own pre-eminence 
in this department is shown in his works, and especially in his numerous judicial opinions. 
And only a few days before his death, in conversation with one of this committee, hearing 
that it had been proposed by some of the merchants of Boston, on his resignation of the seat 
which he had held on the bench for thirty-four years, to cause his statue in marble to be 
erected, he said, ‘If the merchants of Boston wish to do me honor in any way on my leavin 
the bench, let it not be by a statue, but by founding in the Law School a professorship o 
commercial law.’’ With these generous words, he embraced in his views, at once, his 
favorite law and his favorite university. 





